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CONSTITUENT ASSEMBLY OF PAKISTAN 
Wednesday, the 4th October, 1950 


The Constituent Assembly of Pakistan met in the Assembly Chambep 


Karachi, at Eleven of the Clock, Mr. President (The Honourable Mr 
Tamizuddin Khan) in the Chair. 


ELECTION OF MEMBERS TO THE STANDING FINANCE COMMITTEE 


Mr. President : I have to inform the House that up to 4P.m. on Monday, 
the 2nd October, 1950, the time fixed for receiving nominations for the Finance 
Committee, for the financial year 1950-51, nominations in respect of the 
following candidates were received, namely : 


(1) Begum Jahan Ara Shah Nawaz, 
(2) Mr. M. A. Khuhro, 

(3) Mr. Bhabesh Chandra Nandy, 

(4) Dr. Mahmud Husain, and 

(5) Mr. Serajul Islam. 


Subsequently Mr. Serajul Islam withdrew his candidature. As the number 
of remaining candidates is equa] to the number of vacancies, I declare Begum 
Jahan Ara Shah Nawaz, Mr. M. A. Khuhro, Mr. Bhabesh Chandra Nandy and 
Dr. Mahmud Husain duly elected to the Finance Committee. 


NOMINATION OF PANEL OF CHAIRMEN 


Mr. President: I have also to inform the House that under the provision 


of Rule 12 of the Constituent Assembly Rules, I nominate the following Members 
on the Panel of Chairmen : 


(1) Mr. Ghulam Bhik Nairang. 

(2) Moulana Mohammad Akram Khan. 

(3) The Honourable Mr. Abdul Hamid. 
(4) Shri Sris Chandra Chattopadhyaya. 


THE GOVERNMENT OF INDIA (SEVENTH AMENDMENT) BILL 


The Honourable Mr, Liaquat Ali Khan (East Bengal: Muslim): Sir, I 
beg to move : 


* That the Bill further to amend the Government of India Act, 1985 (Insertion of new 
Section 123) be taken into consideration.’ 

Sir, it is a very simple Bill. The reasons for its enactment are fully stated 
in the Statement of Objects and Reasons. As the Honourable Members already 
know, under the old Government of India Act—when I say old Government of 
India Act, I mean before it was adapted for Pakistan—there was a section which 
provided for the administration of the Tribal Areas which were not parts of any 
Province. Since Pakistan, the people of the Tribal Areas have, by forma! 
agreements, made themselves a part of Pakistan and as such it is necessary to 
make similar arrangement as existed before for the administration of these 
areas. It is intended that those Tribal Areas which are not parts of any 
Province, should be administered by the Governor-General through his Agents 
and it is proposed that the Governor-General may be given powers to appoint 
any Governor of an adjacent Province to act as his Agent in so far as the 
administration of the Tribal Areas is concerned. 
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Mr. President : The question is : 


‘¢ That the Bill further to amend the Government of India Act, 1935 (Insertion of new 
Section 123) be taken into consideration.” 


The motion was adopted. 
Clause 2 was added to the Bill. 
° Dr. Mahmud Husain (East Bengal: Muslim): Sir, I beg to move : 
“ That for sub-clause (1) of clause 1 of the Bill, the following be substituted, namely : 


‘(r) This Act may be called the Government of India (Seventh Amendment) 
Act, 1950 ’.”’ 


Mr. President: The question is: 
‘© That for sub-clause (1) of clause 1 of the Bill, the following be substituted, namely : 


‘(r) This Act may be called the Government of India (Seventh Amendment ) 
Act, 1950’.”’ 


The motion was adopted. 
Mr. President: The question is: 
‘¢ That clause 1, as amended, stand part of the Bill.”’ 
The motion was adopted. 
Clause 1, as amended, was added to the Bill. 
The Title and the Preamble were added to the Bill. 
The Honourable Mr. Liaquat Ali Khan: Sir, I move: 
‘¢ That the Bill, as amended, be passed,’’ 
Mr. President: The question is: 
‘That the Bill, as amended, be passed.”’ 
The motion was adupted. 


THE PAKISTAN (PROVISIONAL CONSTITUTION) ORDER 
(AMENDMENT) BILL 


The Honourable Pirzada Abdus Sattar Abdur Rahman (Sind : Muslim) : 
Sir, I beg to introduce the Bill to amend the Pakistan (Provisional Constitution) 
Order, 1947. 
(after a pause.) 


The Honourable Pirzada Abdus Sattar Abdur Rahman: Sir, I beg 
to move : | 


“ That the Bill to amend the Pakistan (Provisional Constitution) Order, 1947, be taken 
into consideration.’ 

Sir, this is a simple Bill and has become necessary in order to provide : for 
the appointment of officers from the Assam Government, who opted .to serve 
in East Bengal. This was not provided originally because at the time when 
West Bengal officers opted for East Bengal and East Punjab officers opted for 
West Panjab, the question of Sylhet had not yet been decided by referendum 
and, therefore, no provision was made In the original order. Officers, therefore, 
from Assam Government, who opted for Kast Bengal, were actually taken into 
Gove.nment service, but there is not yet any basis for their appointment and. 
this, Bill, Sir, has been introduced in order to provide provision for that 
purpose. 

Mr. President: Motion moved: 


_ That the Bill to amend the Pakistan (Provisional Constitution) Order, 1947, be taken 
into consideration.,’’ 
. Shri Dhirendra Nath Dutta (East Bengal: General): On a point of 
information, Sir. | 

I want to ask from the Honourable Minister that officers who had been work- 
ing in Eastern Bengal, how are they acting up to now ? 
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The Honourable Pirzada Abdus Sattar Abdur Rahman: They have 
been taken into the appointment in East Bengal and this is just to regularise that 
and provide a basis for that purpose. That is what [have explained. 

Mr. President: The question is: 

‘* That the Bill to amend the Pakistan (Provisional Constitution) Order, 1947, be 
taken into consideration.” 

The motion was adopted. 

Clause 2 was added to the Bill. 

Clause 1 was added to the Bill. 

The Title and the Preamble were added to the Bill. 

The Honourable Pirzada Abdus Sattar Abdur Rahman . Sir, I beg to 
move : 

‘¢ That the Bill be passed.”’ 

Mr. President: The question is: 
‘“‘ That the Bill be passed.” 

The motion was adopted. 


THE PAKISTAN CITIZENSHIP BILL 


The Honourable Khwaja Shahabuddin (East Bengal: Muslim): Sir, | 
beg to introduce the Bill to provide for Pakistan Citizenship. 


THE INTERIM REPORT OF THE COMMITTEE ON FUNDAMENTAL 
RIGHTS AND ON MATTERS RELATING TO MINORITIES 


The Honourable Mr. Liaquat Ali Khan (East Bengal: Muslim): Sir, 
may I, with your permission, move the motion regarding the Interim Report* 
ees Fundamental Rights and on Matters relating t9 

inorities. 


Mc. President: Yes. In fact, that is the next item. 
The Honourable Mr. Liaquat Ali Khan: Sir, I beg to move: 


_ “ That the Interim Report of the Committee on Fundamental Rights and on Matters 
relating to Minorities be taken into consideration.’’ 

Sir, as the House is aware, one of the earlicst steps towards the making of 
the Constitution that was taken by the Constituent Assembly was thc appoint- 
ment of this Committee. The task before the Committee was to recommend 
fundamental rights for the citizens of Pakistan in general and rights for the 
minorities in particular. The Committee, quite naturally, decided to split 
up into two sub-committees corresponding to the two main branches of ity 
‘work, The Sub-Committee on Fundamental Rights finished its labours ealry 
and placed its report in the hands of the main Committee who, in its turn, 
finalized it. This isthe report which has been placed before the Constituent 
Assembly and is now under consideration. 


__ The Report consists of three parts: Part I deals with Citizenship, Part 1] 
with Fundamental Rights proper, and Part [II with the Directive Principles of 
State Policy. 

The clause on citizenship defines the term “ citizen’? in general tcrins so 
as to cover the bulk of the population of Pakistan and leaves further details 
to be.worked out by the Legislature. Citizenship is obviously a subject which 
requires detailed legislation and the matter is separately recciving the 
attention of this House. 

The Fundamental Rights as laid down in the Report are quite comprc- 
hensive. Within a few clauses all the essential rights have been provided. 
Yet these are neither of such abstract and unreal a nature as not to possess 
legal effect of any kind nor do they impose far-reaching and embarrasing 
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limitations upon the law-making capacity of the future legislatures by creating 
a situation in which a large number of laws may be declared wltra vires of the 
Constitution. The Committee have chosen to adopt a via media and I think 
that was the right thing to do. 

The Directive Principles of State Policy relates to untouchability. Un- 
touchability being inconsistent with human dignity, its practice is declared 
unlawful. I trust this declaration will be welcomed by all reasonable people 
and this will prove to be a great boon to those unfortunate citizens of our 
country who for centuries past have been the victims of untouchability. 

Sir, it is not the first time that Fundamental Rights are being incorporated 
in a Constitution. Fundamental Rights have a long history and many. modern 
constitutions contain in imposing array of these rights. One need only mention 
Amendments I-X, XTII to XV and XIX to the Constitution of the U.S.A., 
Articles 4, 31, 44, 45, 49, 50, 55 to 58, 60 and 65 of the Swiss Constitution, 
Articles 109 to 160 of Germany’s Weimer Constitution. England has no written 
Constitution, but Magna Charta, the Petition of Rights and the Bill of Rights 
which occupy a special place in the British Constitution guarantee certain 
fundamental rights to the citizens. Broadly speaking, the Fundamental Rights 
relate to equality before the law, freedom of speech, freedom of. worship, 
freedom of assembly, freedom of association, security of person, and. security 
of property. Within certain limits these rights are enjoyed by the citizens 
of all true democratic States. | 

The whole edifice of these Fundamental Rights is based upon once single 
idea—the dignity of man—which is inconceivable without freedom and 
equality. Long before modern constitutions came into being, Islam cham- 
pioned the cause of freedom and equality. Indeed Islam’s greatest contribu- 
tion to political thought was the idea of the equality of all men. Islam did not 
recognise any distinction based upon race, colour or birth and condemned 
these false gods in uneguivocal terms. Islam thus brought about a revolu- 
tionary change in the outlook of men and became the precursor of modern 
democratic and liberal movements. 

It is only in the fitness of things that the constitution of Pakistan should 
provide for those rights which are essential for human dignity. In fact, we 
have no option in the matter. Our Constitution is to be framed in the light 
of the Objectives Resolution, which has already laid down the_ principal 
Fundemental Rights to be enjoyed by the citizens of Pakistan. In this Report 
all that has been done is to elaborate upon those rights. 

Towards the end, Sir, I would like to make one observation to which I 
attach some importance. In presenting this Report the idea is to get the 
general approval of the House to what is contained therein. Once the House 
generally approves of the report, with or without amendments, it will be the 
task of the Draftsman to put its contents in legal form. I would, therefore, 
suggest that Honourable Members need not concern themselves very much 
with purely verbal improvements. As long as the meaning is clear, we may 
leave it to the Draftsman to write it in words he considers best. In any cage, 
the whole Constitution would finally be considered by this House clause by 
clause and Honourable Members will then have an opportunity to examine every 
word of it. | 

Mr. President: Motion moved : 


‘That the Interim Report of the Committee on Fundamental Rights and on Matters 
relating to Minorities bo taken into consideration.” 


Shri Dhirendra Nath Dutta (East Bengal: General): Mr. President, Sir, 
may I draw your attention to one fact before the consideration of the report 
begins. I want to inform you that all the amendments that were tabled on the 2nd 
of June have not yet been printed. I am told that these amendments have been 
sent to the Press. I am not definite whether all the 400 amendments 
have been sent to the Press. In any case, they have not yet been received 
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from the Press. So far as I am concerned, I can tell you that there are 
certain amendments of mine which have not been printed. I, therefore, 
leave it to you whether the consideration of the report can be taken up in 
these circumstances. 

Mr. President: Are you referring to the amendments to the provisions 
of the report of the Basic Principles Committee ? 

Shri Dhirendra Nath Dutta: I know that the amendments regarding 
the Basic Principles Committee’s Report have not been printed ; but I am not 
referring to it. J am referring to the amendments which have been tabled to 
the report of the Committee on Fundamental Rights and on Matters relating 
to Minorities. 

Mr. President : For the time being, let us consider this motion. The thing 
you are referring to will come at a later stage and we shall then consider 
whether the House will be handicapped on account of the non-printing of any 
amendments. It is being found out whether some amendments have not been 
printed. 

Mr. Bhabesh Chandra Nandy (East Bengal: General): I beg to move: 

‘¢ That the consideration of the motion be postponed till the presentation of the Report 
of the Minority Sub-Committee. ”’ | 
You know, Sir, that by a Resolution of the Constituent Assembly here a 
Committee was formed to advise on Fundamental Rights of Citizens of 
Pakistan and on Matters relating to Minorities. This Committee appointed 
two Sub-Committees for convenience of work. One of the two Sub-Committees 
was to report separately on Fundamental Rights and the other on Minority 
Rights. Now this Fundamental Rights Sub-Committee has made a_ report 
to the full Committee and after full. consideration of that report the full 
Committee has submitted a report. Now my contention is this that this full 
Committee was appointed with the object of presenting to the House a complete 
report so that the Honourable Members here might have a full picture of 
the entire situation. Now this Sub-Committee dealing with Minority rights 
has not yet completed its report and you know, Sir, that in consideration 
of this fact the report of the Fundamental Rights Sub-Committee could not 
be considered by this full Committee. They had to postpone it more than 
once and had bean waiting for the Minority Rights Sub-Committee Report to 
come. They could understand that because these two subjects were closely 
allied, unless they got the complete report and gave considerations to it and 
co-ordinated it the picture could not be complete. So my submission is this, 
Sir, that in consideration of the fact that the Committee has not come forward 
with a complete report—it has only given a part report, that is the report on 
the Fundamental Rights only and has nothing to say about the other side, that 
is the Minority Right which is closely allied to this subject--we should 
postpone its consideration at this stage. Unloss these two subjects are 
co-ordinated together and presented to us as one complete report we cannot 
reasonably have a full picture. That is my point. 

I know, Sir, that Constitution is a thing which cannot be had by simply 
assembling some subjects. There must be a central theme running all tbrough the 
Constitution and on this theme the whole structure of the Constitution should be 
constructed. The reports of so many Committees should form a sort of basic 
point on which the drafting by the Draftsman will proceed. Now, Sir, unless 
we get these things together, unless we get. the picture in its entirety, 
naturally enough we cannot know really the fundamental and basic points on 
which the Draftsmen will draft the Constitution. It will be like the blind 
men in the story feeling the elephant which they could not know by feeling it 
by diffierent parts. Similary, without getting a full picture we cannot 
reasonably visualize the shape the Constitution is going to have. We can only 
have academic discussion on this point because we know this report is 
nothing novel ; it is just like the provisions about Fundamental Right, etc., 
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made in the different constitutions of the world. So if we have to fit im these 
things in the entire Constitution, we must know the other pictures too, 
particularly the Report on the Minority Rights, which is so closely associated 
with these Fundamental Rights. 

Sir, I know that as people are getting impatient ; they want to have a 
constitution very quickly and I am also one of them. I also want that the 
Constitution shculd be framed as quickly as possible and I must point out with 
all emphasis he-e, Sir, that I bring this motion for the postponement of the 
discussion with the definite object of expediting the framing of the Constitution. 
It may appear a paradox but my point is this, Sir, that if the basic points on 
which the entire Constitution will be drafted are discussed and thoroughly seruti- 
nized and well-co-ordinated then the draft Constitution when drafted and pre- 
sented to the House will be passed more quickly and expeditiously than we 
can generally expect So, I believe, Sir, that for expediting the Censtitution we can 
postpone the discussion of this part-report of the Committee at this stage. 
We should wait for the report of the other Committee to come in and then 
we can take up the complete report together, discuss it and then the task 
of drafting the Constitution can proceed. | 

I know, Sir, Government may have hesitation in postponing it because 
they have to satisfy the impatience of the public but Government must know 
what really means economy of time. Postponement of this discussion just 
now will ultimately mean saving of much time because in that case the 
draft Constitution can pass more easily with Icss of retouching and redrafting. 
And furthermore, unless all these basic points are presented to the Draftsman the 
drafting cannot really begin. So I believe by proposing the postponement of the 
consideration of the report now, | am not standing in the way of expediting the 
framing of the Constitution ; rather I am helping it. | 
With these few words I bring this motion for the consideration of the 
House. | 


Mr. President : Motion moved : 

“ That consideration of the motion be postponed till the prosontation of the Report of 
the Minority Sub-Committee. ”’ 

Mr. M. A. Khubro (Sind: Muslim) : I rise to oppose the amendment 
The Constituent Assembly more than 30 months ago appointed this -Funda- 
mental Rights Committee. The Fundamental Rights Committee, when it met, 
appointed two Sub-committees, one of which, to which my honourable friend, 
has made a reference, was with respect to Minority Rights. Now that Committee 
by itself has taken more than 18 to 20 months and in such a long time has not 
been able to send any report. This very objection was considered when 
the Fundamental Rights Committee met : whether we should delay this report 
for the simple reason that Minorities Committee has not chosen to send its report 
yet. I think, Sir, there is no valid or strong reason for postponing the considera- 
tion of this report. Already people have been talking that the Pakistan State 
was cstablished about three years ago and no steps have been seriously taken to 
frame the Constitution. Now, people are accusing the Constituent Assembly as 
such : that they do not seriously mean to frame the Constitution, and under the 
circumstances I think this motion‘is very wrong that my honourable friend on 
the other side has moved that the consideration of the report should be further 
postponed and “ postponed ”’ will be for another six months because there is no 
likelihood of the Constituent Assembly meeting again till January or February 
next year. And then you have got the Budget and various other legislative 
measures and Constituent Assembly, as such, for framing the Constitution cannot 
possibly meet till sometime in April next year. Are we going to wait indefinitel y 
because the minorities Sub-Committee donot choose to send their report and 
after all this report of the main Committee on Fundamental Rights has 
covered almost the entire field and what more is required to be added for the 
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purpose of minorities. The minorities, rights to my mind have been more or a 
covered by this report. And then, Sir, there are various amendments to the 
report of this Committee ; they will be considered on the floor of this House, at ae 
proper time and the Honourable Members on the Opposition side have tablec 
various amendments 9 this report. That shows that they have very carefully 
considered the-report and its implications and I think the House should have full 
opportunity to discuss the report as it is presented and also the amendments 
that are moved by the various sections of this Honourable House. In that, all 
these points with respect to minoricies will come under consideration and all 
reasonable amendments can be considered by the House dispassionately. . 

I think, Sir, no time should be lost and after the House gets through this 
report the Drafting Committee will consider it and after the Drafting 
Committee has prepared the Constitution then there will be a meeting of this 
House to consider that report andif there is anything missing with respect to 
the minority rights then that could be embodied in the report or in the 
Constitution itself at that stage and that will be the proper and appropriate 
stage at which it could be considered. I think, Sir, this amendment, if it is 
carried, will create {misundersianding in the country and people will think that 
the Constituent Assembly is adopting dilatory tactics and do not want to get 
through the Constitution. 

I, therefore, would request my honourable friend to withdraw the 
amendment as it is absolutely unnecessary. The Minorities Sub-Committee’s 
report when it comes hereafter can be considered independently by the Funda- 
mental Rights Committee as a whole or by the House as such but the last 
opportunity will be when the question will be placed before the House for final 
consideration. The amendment, to my mind, is absolutely unnecessary, 
uncalled for and should be opposed. a | 

*Shri Dhirendra Nath Dutta: Mr. President, Ihad a motion in my 
name similar to the motion that has been moved by my friend, Mr. Bhabesh 
Chandra Nandy, but I rise to support the motion that has been moved by him 
Of course we have been accused that by this motion we are trying to delay the 
process of constitution-making. But, Sir, if we read the report carefully that has 
been submitted by the Committee on Fundamenatal Rights of Citizens of Pakis- 
tan and on Matters Relating to Minorities, you will find that this committee 
was appointed by the Constituent Assembly of Pakistan by a resolution on the 
12th August, 1947. Evidently as it was a committee on the Fundamental 
Rights of Citizens of Pakistan and on Matters relating to Minorities, at that 
time, it was thought that matters relating to minorities have got something to 
do with the Fundamental Rights-and these two matters are allied subjects 
otherwise there would have been two committees on this subject. But there is 
Only one committee, i.e. on the Fundamental Rights of Citizens of Pakistan and 
on matters relating. t9 Mino-ities. Therefore, Sir, at that time that is on 12th 
August, 1947, when the matters we-e entrusted to this committee these two 
things were considered to be allied. 7 | 

Then, Sir, the Committee was appointed on the 12th August, 1947, and the 
first meeting was held on the 26th of May, 1948, 7. ¢. about one year after the 
Committee was appointed. There was a decision to appoint two separate gub- 
committees to deal with the matters: reiating to fundamental rights of the 
citizens of Pakistan and matters relating to minorities. Thus the two sub- 
committees were decided upon. Then it appears the Sub-committee on 
Fundamental Rights submitted its report on ‘he 26th of June, 1948 i.e. they 
ee a report within a month after the first sitting but the consideration 
a the pes 6 was postponed. The Committee decided that the conside:ation of 
Lean Sigs td ear tall such time as the report of the Sub-committee on 
Gontiitee cy ing to Minorities was ready for consideration. Evidently the 

en considered that the matters were allied and therefore the con- 


sideration was postponed. It appears that the Sub-committee on Fundamental. 


a 
“Speech not corrected by the Honourable Member, 
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Rights submitted its further report on the 17th June, 1949, 7. e. one year after the 
first report was submitted. I am now trying to draw the attention of the House 
to the period that has already passed so that they may realize as to with whom 
the responsibility for delay lies. In that meeting it was decided that the con- 
sideration of the report should be postponed till the report of the Minorities 
Sub-Committee was considered. Therefore on the 17th June, 1949, it was still 
considered that the matters are allied and therefore should be considered side by 
gide. Then the Committee again met on the 8th or 9th September, 1950. Mr. 
President you will fina that previous to that the Committee met on the 17th June, 
1949, and then it appears that it met again on the 8th or 9th September, 1950, 
more than a year later and at that time the Committee on Matters relating to 
Minorities did not submit its report. We donot know as to how many times 
the Sub-committee on Matters relating to Minorities did meet. Why did they 
not submit their report and not only the Members of the minority community 
are Members of the Sub-committee but the Government Members or the members 
of the majority community, I am told, Sir are in a majority in the Committee, 
So, Sir, I do not know why this Committee relating to Minorities did not 
submit its report but the fact remains from the present report itself that the 
Sub-committee on Matters relating to the Fundamental Rights and the Sub- 
committee on Matters relating to Minorities were considered to be allied 
committees and the subject assigned to them allied matters. 

So far as minorities are concerned, we want our political safeguards, our 
social and economic safeguards to be placed before the House and determined. 
We are anxious more for political safeguards and I do not know whether on 
account of that the Sub-committee on Matters relating to Minorities did not 
submit its report as they do not want to consider the political safeguards of the. 
minorities and these safeguards could not be considered. It cannot be contend- 
ed with any amount of force that today if we want postponement of the report 
we are delaying its consideration as it is clear that since August, 1947, these two 
matters were treated as allied subjects and the postponement of consideration of 
these reports was allied but today we are asked to pass the report of the Funda- 
mental Rights Sub-Committee, which only covers a part of the work of the full 
committee. Today we want that the Sub-committee relating to Minorities should 
submit its report without much delay. The delay that has already occurred is 
too much. This Sub-committee was constituted in the year 1948 and two years 
have elapsed now. During this long period of two years this Sub-committee has 
not submitted its report and surely for that no blame can be attached to us but 
today without knowing the Minorities Rights Report, 7. e. the political safeguards 
that the minorities are going to have we cannot consider this Fundamental 
Rights Report. My friend, Mr. Nandy, has only moved that the consideration 
should be postponed in order that the Sub-committee on Matters relating to 
Minorities should also submit its report in the mean time. It is important matter 
and in the course of a fortnight this matter can be considered. It can come before. 
the Constituent Assembly in the month of December when it can be made to meet, 
for the purpose of framing the constitution. I want that during this short period 
this Sub-committee on Matters relating to Minorities may sit and submit its report 
in the course of a fortnight. Therefore we really do not want to delay but we are 
anxious that the constitution-making should finish as early as possible and placed 
before the House. Our object is not to delay but rather to expedite. Therefore, 
I submit that the consideration should be postponed and further tt Seems to me 
that these reports have come in the shape of interim reports. I was listening to 
the speech made by the Honourable Prime Minister that we should not care about 
the language because it has come in the shape of a report and it will again come 
in the shape of draft. But I appeal to you and appeal to the House that if we 
consider the report and do not change the language now at the time of the con- 
sideration of report this may prejudice the consideration of the matters when 
;hey will come in the shape of draft constitution. 
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It may be contended then that there has been a decision by the House on 
one matter and it cannot be further considered. When it comes inthe shape of 
draft, then we may consider not only the matter contained in the draft but also 
we may consider the language. But if we come to a decision in the shape of a 
report and then we consider the draft, I am quite sure questions will 
arise that really in this particular matter there has been a decision by the 
House and that it cannot be considered again at the time of the consi- 
deration of the draft. So I was just submitting this House that the whole matter 
should come in the shape of a draft. After the Report has bcen submitted, it 
will go to the draftsman and the whole matter shall come in the shape of .a 
draft, so that we may consider the matter once for all, and this will expedite the 
framing of the Constitution, With these few wordsI support the motion that 
has been moved by my friend, Mr. B. C. Nandy. 
*Mian Muhammad  [Iftikharuddin (Punjab: Muslim): Mr. President, 
Sir, I rise to oppose the consideration of this report at this stage. I do not 
associate myself with the reasons given by the mover of the amendment and 
the speaker who has just sat down. My reasons for opposing the consideration 
of this Report are entirely different. Before I come to those reasons, let me 
make one point absolutely clear that I fully agree with the Honourable 
Member from Sind who has confessed that there has been delay in the drafting 
of this Report and in its presentation to the House already by three years. I 
agree with him and I go further and say that I agree with those members of 
the public who have suspected during these years that we are delaying the 
framing of the new Constitution, because we want to make our seats and our 
future positions secure before we take the risk of framing the Constitution ..and 
going to the electorate of the country. I think those suspicions are well 
founded and our leaders who control this House cannot give any effective or 
reasonable answer to those charges of the public. So let no one take shelter 
now if any petition is brought forward .against the principles or the Report 
or the items that they are going to put before us. No one need take shelter 
that we are hurrying, that we do not want to delay. On the one hand, we should 
be clear that we have delayed this Constitution unnecessarily and that thereby 
we have displeased the public and we have in that way really so far not taken 
upon ourselves the responsibility as conscientious men for framing the consti- 
tution. That thing we must admit. Onthe other hand, even if this Report 
had been presented to us fifty years later I would have stood up in the same 
manner and opposed its consideration, because the fact that you have presented 
this Report after 3} years does not entitle you to pass now in a hurry wrong 
laws. This Report should not be considered because it is a bit off the Objectives 
Resolution. That is my argument for opposing the consideration of this Report. 
Sir, you will remember that one of the items of the Objectives Resolution 
was that in Pakistan State wherein the principles of democracy, freedom 
equality, tolerance and social justice as enunciated by Islam shall be fully 
Observed and, again, later on, the resolution says : wherein shall be guaranteed 
fundamental rights, including .equality of status, of opportunity and before 
law, social, economic and political justice and freedom of thought, expression, 
belief, worship and association subject to law and. public morality. Sir, this 
Report has altogether nullified these principles and I, therefore, oppose them, 
because nowhere clse in the entire constitution the Objectives Resolution 
could be more reflected than on the fundamental principles or on the question 
' of fundamental rights. Unless, Sir, all that we have done is to water down 
the accepted democratic principles of the capitalist world, the difference what 
I thought at that time and I think the public in general thought at that time 
between what we proclaimed to be an Islamic Constitution and between what we 
proclaim the Constitution of this new State which we thought was different 
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from the rest of the States of the world, because it was based on moral 
principles more than any other State. The difference we thought would 
be that whereas in the other democracies of the world democracy was a sham 
democracy, it was said that people could act as they liked, but because of the 
economic conditions and other things in those countries people could not really 
be free; we thought that Pakistan would give a Constitution which would 
create a Democracy in which people could be really free. Sir, all that 
has been betrayed. How is that people can really be free and how is it 
that people in countries where democracy or the so-called democracy 
has been functioning for the last many hundreds of years, people are 
not yet free? It is very simple and that is what we thought was the 
new principle that Pakistan was going to give to the world. May be 
that others have given that principle, but Pakistan placed that principle 
on moral principle. We thought that we were going to create such 
conditions through our Constitution that people would not be under oppression 
or under the control of anybody. If today a person wants to vote for a 
particular party or fora particular individual we know very well that the 
State does not guarantee him livelihood and that fellow working in a factory 
where he has a cruel and unscrupulous industrialist controlling him or the 
fellow is working on land where he has a despotic landlord ruling over him, 
we know very well that unless that person is assured of the fact that if he 
were to be: discharged trom his service from that particular factory or from 
that area, he will have the State to fall back upon who will support him 
provided. he is prepared to work; unless those conditions are created we 
should know that there cannot be any democracy and that with the principles 
that we are proclaiming we are either deceiving ourselves or we are deceiving 
the people when we say that in the following principles we are really laying the 
foundation of a new type of democracy. We have, Sir, actually gone even 
back from what the democracies of the world have up till now accepted. Sir, 
to mention only one instance, people—no matter what you may say and what 
speeches you may make—are going to compare your Constitution at least 
with one country in the world, that is India. Sir, we thought that by having 
an independent State we could give play to our own objectives, we could give 
play to our own genius and aspirations. 1 would suggest to the House, 
through you, to put before yourself the Constitution of India and thé funda- 
mental rights incorporated in the Constitution of that country and _ the 
fundamental rights that have been presented t) us in this Report. Jam 
ashamed to admit and since it is in black and white the public can see what 
India has given. Ido not approve of the Indian Constitution. I do not 
approve of the principles laid down in their fundamental rights. Nevertheless, 
one fact will have to be admitted that the fundamental rights incorporated 
inthe Indian Constitution go far beyond the fundamental rights that we 
propose to incorporate in our Constitution. In India this fact is agreed that 
if would be the responsibility of the State to maintain those people who are 
out of work in accordance with their economic position and this and 
that. I think that will not go far. We should have gone far beyond. 
But I am ashamed to admit and the world is going to bring that charge against 
u8 that for what purpose did you bring this State into being if you were going 
to give birth—heaven knows what to call this child of the imagination of our 
leaders—to a constitution a8 envisaged in this report on /'undamental Rights. 
Nir, that is just one comparison-that I am making. We boasted that we were 
going to create a néw State. You have only to read these two or three pages to 
find out that we have not gone to that extent . | 

Mr. President: Mian Sahib! Have you suggested any improvement by 
way of amendments? 

Mian Muhammad Iftikharuddin: Yes, Sir. WhatI am trying to say, 
Mr, President, is that we should ‘not take up the consideration of this report 
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because it betrays the fundamental princeples on which this report was to be 
written. Amendments are a small matter.The important thing is the fundamental 
principles which are betrayed. Therefore, this report should not be considered. 

I was going to say—-pardon my going back to the same question—that there 
could be three types of constitutions that Pakistan could frame. 


Mr. President: Mian Sahib! Do not dilate on that question ; confine 
yourself to Fundamental Rights. , 


*Mian Muhammad Iftikharuddin: Isay, Sir, that fundamental rights 
could be of three types. Either they could be of the same type as are accepted 
in the Western Democracies, namely, England, America. They could, on the 
other hand, be fundamental rights for the benefit of the people in power. 
They could also be rights for the benefit of the masses. Now, Sir, 
had we chosen the middle path, te. drafted a report which could 
compare favourably with India or Western Democracies, we would have said 
that we had done cqually bad. But, Sir, we have gone backward. We have 
drafted a report in which the main purpose is to ensure that no 
change can take place to unseat the people who are already in power. . Now, 
Sir, that is a great insult to the Objectives Resolution which we consider sacred 
and which we so pompously put before the wo1ld. The last thing I could not 
expect of this leadership.: . because I know that we were going to hypo- 
critical—w as to give us a report laying down principles where real democracy 
would be possible ; people would be economically free ; to exercise their minds, 
their votes and their conscience in a ccordance with what they believed in. So, 
that I could not expect. Therefore, Sir, I think we should not consider this report 
at this stage. But, on the other hand, I say that no delay need be caused. If we. 
put before ourselves honestly the Objectives: Resolution, we should be able 
to re-write these three or four pages on Fundamental Rights of this Report 
within the next three days. Since this report is not in accordance with the 
Objectives “Resolution ; 


Mr. President: You have said that already. 

*Mian Muhammad Iftikharuddin: I say this report should be written in 
accordance with the Objectives Resolution that we passed. Since it has not 
been based on Objectives Resolution, it should not be considered at this stage. 


Shri Kamini Kumar Dutta (East Bengal: General): Sir, I rise in 
support of the resolution of Mr. Nandy. The scope of this resolution is a very 
limited one. He has not opposed the consideration of the whole report—only 
he has asked for the postponement till the presentation of the report of the 
Minorities Sub-Committee. So, my first request would be that the House 
should consider this resolution irrespective of any general observation regarding 
the whole of the report which might have fallen from any Member of the House- 
With the whole report Members wovld deal when it comes up at its proper.place 
I wish to banish from mind the idea of causing any delay in the formation of the 
constitution. I know the mind of the Members of our séction of the House. We 
have already said that the formation of constitution should be expedited as far 
as possible ; but of course it must be consistent with the objective that it must 
be a healthy constitution. = = 

Sir, the question of minorities in the worldnow is a very important 
problem. Though the minor section of the people is called a minority, their 
problem is not a minor one. Their problem is a very major one and particularly 
in a democratic State where the minorities require safeguards for tbeir protéc- 
tion in the constitution itself. They are rightly entitléd to it. In the dlden 
days if any oppression was committed by a king or by a monarch, it could be 
remedied. But, if a majority would ovérride the rights of the minorities, there 
lies no rémedy unless the remedy is provided in the constitution itself. It was 
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for this reason that very rightly one committee was formed on Fundamental 
Rights of the Citizens of Pakistan and on matters rélating to Minorities. Mat- 
ters relating to minorities are closely interwoven with the question of funda- 
mental rights. Considering that basic principle, very rightly ore committee 
was formed for that purpose. That Committee split up its functions in forming 
two sub-committees—one on Fundamental Rights ot the Citizens of Pakistan 
and another on Matters relating to Minorities. The Committce did not forget 
its primary functions. It found that though the Sub-committee formed to con- 
sider the question of fundamental rights did submit its report, the Sub-committee 
deali-g with matters relating to minorities had not made its report. Both 
reports were a necessity. These two problems—tundamental rights, and matters 
relating to minorities—are inter-linked. Consideration ot one would also infiu- 
ence the consideration of the other. It is"apparent that in these fundamental 
rights many-of the basic rights of the minorities have been protected. That is 
bound to be. But in addition to those basic rights the minorities may have 
special rights to be safeguarded in the constitution. 

Mr. President: That we shall consider later on. 

‘Shri Kamini Kumar Dutta: That is exactly to which I am comings 
After once the House accepts this report on fundamental rights, and in the 
consideration of the rights of minorities it appears that some matters which 
have been dealt with and accepted by the House on fundamental rights, require 
further expansion, then it may be beyond our capacity to remedy it. So, Sir, the 
safest course would be to have the report on the Minorities matters also. It is 
just to sateguard against any contingency arising which may require further 
reconsideration of the fundamental rights, and reconsideration or the expansion 
of it in any of the fundamental rights, so that the rights of the minori- 
ties may not be jeopardised in any way. The resolution aims at this and it, 
seems to be very reasonable one. It is only with that object that the rights of 
the minorities who form a component part of the State, may not be negatived 
or may not be injured in any way. Of course, as has been observed, it will be 
considered hereafter, but I say it is not improbable that the contingency may 
arise which would require reconsideration and expansion.of the fundamental 
rights. Bearing these things in mind when the problem or the question of the 
rights—may be a section of the people of Pakistan—is under consideration, 
whether it would be proper now to finish and to have a final verdict of the House 
on the fundamental rights which may at a later stage give rise to any contin- 
gency in which the rights of the minorities may not be safeguarded. 


So, the resolution is a very modest one. It aims at only this: postpone- 
ment of the consideration so that both the allied matters may be considered 
together and the minorities may feel confident that their rights have been fully 
safeguarded in the Constitution of Pakistan. As I have already said, the prob- 
lem of minorities is a-very important problem and the world has up till now to 
find a very true solution of the problem and I hope for this State of Pakistan 
which is based, as it has been very rightly said, on the basis of equality, and as 
has been said and.I agree with that, on the cardinal principle of Islamic equality, 
we ought to frame a Constitution in which the minorities may think that they 
have got the best ideal Constitution of the world here and in which the minori- 
ties have been given a right, place. : 


The Honourable Mr. Nurul Amin (East Bengal: Muslim): Mr. 
President, Sir, on the showing of the honourable speakers, the motian for post- 
ponement of the consideration of this report, has no legs to stand. It has been 
admitted that we are guilty of delay, people have become anxions, they are 
impatient, they are restive, and’further delay will certainly cause much more 
impatience and anxiety amongst the people. It has also been admittted, Sir, 
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that the rights which have been guaranteed or suggested in this Report, cover 
most of the rights that the minorities will also enjoy. So, I submit, that unless 
thereis any cogent and reasonable and very strong reason to show that the 
acceptance of the fundamental rights that have been recommended by the 
Committee, will prejudice or jeopardise in any way, the rights of the minorities 
which may be recommended. There is no ground for waiting for the Minoriiy 
Rights Committee Report. If that cannot be shown, Sir, I do not think that 
there is any strong reason for the postponement. of the consideration of this 
report. These are only fundamental 1ights which apply to all the citizens 
of Pakistan irrespective of minority or majoiily and in addition to that, there 
are certain rights which have been especially suggested and recommended for the 
minorities over and above that. Sir, the House will consider further recom- 
mendations of the Minorities Committee when it comes before the House. So, 
there will be no impediment in adding some more rights to the minorities as 
and when they will come before the House. So, I would submit, Sir, that the 
attempt by the Honourable Members on the opposite to delay the matter 
will have a very adverse reaction on our people and we will be misconstrued and 
misunderstood and there will be nothing to show how the acceptance of these 
rights will come in conflict with the giant of further rights to the minorities. We 
are anxious and willing to grant the righis to the minorities as our Objectives 
Resolution envisages. So, there will be nothing, which will stand in the way of 
ouaranteeing further rights to the minorities. 


The Honou ‘able Member, Mr. Kamini Kumar Dutta, has said that in 
we accept certain principles here and then we come across with some other 
rights which will go against the rights already accepted, in that case we will be 
in a difficult situation. I do not envisage or contemplate any such situation 
because this is an Interim Report. We are simply giving certain directions to 
the Drafting Committee or the Drafting Officer,..who will come up before the 
House, Sir, with the draft and when we consider that draft in the form of the 
Constitution along with the recommendations of the Minority Committee, which 
will be separately dealt with by this House before it goes to the Draftsman, the 
whole matter will be open before the House for any change, any modification 
. which may be made, I do not think that fundamental rights can be precluded: by 

mere technical objection. Everybody in this House will agree that even if there 
is a technical objection, that should not override the guarantee of any funda- 
mental rights to the citizens as a whole or to a particular section of the citi- 
zens of this country. 

So, Sir, in that view of the matter, I would submit, Sir, that we should go on 
with the consideration of this Report and wait for the report of the Minorities- 
Committee so that we may add some more rights to the minorities for consider- 
ation in due course. ~ | 

With regard to the accusation on the Committee that. they have ‘made the 
delay and the Committee was appointed on the 12th August, 1947, and they have 
delayed its sittings for over a year and-all these things, Sir, this will again apply to 
us. Wedo not want to share the blames which are now shifting on the shoulders 
of the Members of the Committee or on the shoulders of the Members of this 
House. We shall also be equally guilty.of making delay in this matter. 

With regard to the argument advanced by the Honourable Member from the 
Punjab, Sir, I would submit that as there is no motion to refer this Report back 
to the Committee, this argument does not apply. Well, the postponement of 
consideration of this Report does not solve the purpose of the Honourable Member 
from the Punjab because he differs from the very idea of what has been suggested. 
here. So, if there had been a motion for referring back this report to the Com- 
mittee with certain directions as contemplated by the Honourable Members, then, 
Sir, we could consider this argument. It does not appeal to anybody by. saying. 
that—even democracy does not suit, the autocracy does not suit, nothing suits us, 
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In the absence of any motionto the effect that this report be referred back to the 
Committee with certain directions, the atgument on which the postponement of 
the consideration has been supported by the Honourable Member from the Punjab. 
has no force at all. So, Sir, I submit that the repert of the Committee should be 
taken into consideration and the motion by the Honourable Member, Mr. Nandi, 
for postponement of the consideration should be withdrawn. 

*Sardar Shaukat Hyat Khan (Punjab : Muslim ) : Sir, much publicity was 
given to the fact that the Committee on Fundamental Rights was in Session. 
This committee did hold its sittings not for a day or two but for full three years 
and has now brought out. a report. But its contents confirm the truth of the 
proverb ‘ a mere mouse out of a mountain ’. 

Sir, when the Honourable the Prime Minister submitted the report of the 
Fundamental Rights Committee the people were extremely eager to see what 
new kind of constitution Mr. Liaquat Ali Khan proposed to present after the 
labour of three years. They expected that the constitution would neither be of 
the type of Britain nor of America but would be the same 13 centuries old cons- 
titution of ours—the Constitution of Medina. 


Mr. President: Are you supporting the amendment of Mr. Nandy ? 


Sardar Shaukat Hyat Khan: I am opposing the consideration of the 
Report. | 
Mr. President: Then, keep yourself confined to the Fundamental Rights. 


*Sardar Shaukat Hyat Khan: Sir, we have nowto see that what this 
report contains ? What kind of constitution is this ? How far does it embody 
the principle of real democracy and where lies the difference between this 
constitution and that given us by the British ? 

Mr. President: You forget that this is not the whole Constitution. 

*Sardar Shaukat Hyat Khan: May I know what new things are given 
us in this report. The Committee which spent three long years in its compila- 
tion consisted of many eminent persons. What new things have they evolved ? 
There seems to be absolutely nothing new. I think that if the constitution of 
some district board had been taken as a model it would have proved better 
and 80 much time would not have been wasted. : 

Then wé are engaging an English man as our draftsman. Our government 
does not believe that any Pakistani is competent enough to do this job, so an 
Englishman is being imported to frame our constitution. If this work too had 
been entrusted to him, I think he would have drafted a better report of 
fundamental rights. 

Mr. President: That is beside the point. Confine yourself to the 
Fundamental Rights. 

-*Sardar Shaukat Hyat Khan: Sir, J want to know what protection and 
safeguards have been provided therein for the poor. What is there for the. 
illiterate, the unemployed, the aged and the disabled. There is absolutely no 
provision for them. Ina democratic country every citizen has a right to free 
education, bread and employment. He has a right to get sustenance when out 
of employment and, if he falls sick, to free medical attendancé and treatment. 
He must be provided with a pension in his old age and supplied all other 
requisites. All these items should have been included in our new constitution. 
But what do we see instead. We find that even those rights, which we hitherto 
enjoyed are being taken away fromus and thus we are rétrogressing. T'wo 
gentlemen who spoke before me said that the people were impatient for the 
constitution, so its passage should no longer be delayed. One of them was from 
Sind, the Primé Minister or would-be Prime Minister of that Province and the 
second was the Prime Minister of Bengal. 
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It is really strange that these gentlemen too have begun to feel for the 
people, and realise that they are answerable to them. But this impatience, on 
the part of the people, should not have meant that we should get a report which 
should under the pretext of making haste be full of defects, ignorance, absurdities 
and slavish mentality. It should also not mean that we should accept it 
summarily because our people could not bear delay. The right course for us 
will be to wait till we get a clear cut and right sort of report. Our Objectives 
Resolution in accordance with which this report has been drawn up, was passed 
with high aims and ideals which are not reflected. in this Report. Therefore if 
we return this report even ten times for reconsideration it will be useful. At the 
time of passing the Objectives Resolution the Prime Minister had told us that 
there would be no harm if constitution-making took sume extra time. Perhaps 
he has changed his mind today. We are not prepared tolet the same noose 
tightened round our necks under the pretext of haste from which we had to 
free ourselves after a struggle with the British and other powers. This will not 
mean freedom if we are freed from one slavery to be subjected to another. We 
won’t suffer the Prime Minister of Bengal, the Chief Minister of Sind or even the 
Prime Minister of Pakistan to put out neck in the noose of slavery and make us 
do things which result in our undoing. 


Begum Jahan Ara Shah Nawaz (Punjab: Muslim): Mr. President, 
Sir, I had no intention whatsoever to take part in this debate, but, after listening 
to some of the remarks that have fallen from the lips of two of our prominent 
Punjab Members, I feel that as a Member of this Committee it is my bounden 
duty to try and explain some of the provisions contained in the report as well 
as clarify the position under the Objectives Resolution. I wish my honourable 
young friends had tried to'read more and understand the type of the report on 
Fundamental Rights presented to the House—I hope they will excuse. my 
saying so—because there are two types of fundamental rights under the 
different . constitutions of the world. I say this, Sir, with the greatest emphasis 
at my” command that the report which we have presented to this House is an 
improvement both on the report of the Indian Constitution a8 well a3 of some 
of the Western democracies such as Britain and America. In support of this I 
will only point out some of the new provisions in our report which do not exist 
in the British constitution as well as in the constitution of the United States of 
America. Unfortunately or fortunately for us my honourable young friends 
conveniently forgot to mention those provisions and only mentioned those . that 
are not incorporated: in the Report. 


Now, Sir, do they know or is it for me to tell them that there is no equality 
of opportunity for cverybedy in the British Constitution or equal pay for equal 
work. We have provided these as fundamental rights and:tomerrow a woman 
will not be paid 3 annas when aman will be paid 12 annas as a labourer. 
There will be equality of opportunity for everybody irrespective of the religion 
or sex to which that person may belong. Moreover, it is said that we have not 
guarantecd cducation and employment. There is no need for us to incorporate 
these things in thc fundamental rights of a Constitution at all that is based -on 
such an Objectives Resolution. The Objectives Resolution specifies all that and 
this isan Islamic principle which has been enunciated. If: social justice is 
guaranteed under the Objectives Resolution, there is no need to specify: such 
things in the fundamental rights of the Constitution, They will come 
through Legislature and should not be embodied in the, Constitution, Sir, I-am 
ae to hear such remarks that. the Objectives Resolution has been over- 
looked for these things are already enunciated in the. Objectives Resolution 
which is a part of the Constitution itself: That is my contention. and that: is 
what I.would like té say on the floor of the House. a 
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Sir, this is all that I wanted to point out. Ido not agree with Mr. Nandy’s 
amendment, because as he knows, it is not the fault of the Fundamental Rights 
Committee that the report of the Minorities Committee is not before you today. 
Jt is due to some of the members of the minorities themselves who wanted 
that some of the provisions that were to be inco-porated in the report should be 
circulated for eliciting public opinion and other factors connected with their 
representatives, etc., are responsible for it. 


Prof. Raj Kumar Chakraverty (East Bengal: General) : No, Sir. 


Begum Jahan Ara Shah Nawaz : Sir, I donot agree with the motion 
proposed and I do hope that the Report will be taken into consideration now as 
contrary to what some of my friends have said on the floor of this House, it has 
been ready for a long time but could not be presented to the House because of 
the Minorities Committee’s Report not being ready. We feel that too much 
delay has al:eady taken place and the sooner we deal with these basic principles 
and pass them the better it will be for the citizens of Pakistan to know that as 
far as the question of their fundamental rights is concerned, the first step in 
the framing of the Constitution has not been delayed any longe:. 

Sir, I oppose the motion with these few words. 

The Honourable Mr. Abdul- Hamid (East Bengal: Muslim): Sr, 
the reason for the Honourable Members on the other side of the House moving 
this amendment is that they want further consideration of the matter and want 
to consider the report of the Minorities Committee before deciding the matter 
finally. I think the question of minority rights had been exercising the minds 
of the minorities ali these years. Their representatives know them well. 
Actually all the fundamental rights of the citizens of Pakistan are embodied 


in only 15 sections in this report and any addition or alteration they want 
to make they can make here and now. | 


I do not think the House will agree to share the responsibility of delay in 
this matter. If that is done, a hue and cry will be raised that this House 
is deliberately delaying the framing of the Constitution. 


Mian Iftikharuddin said that the Fundamental Rights do dot reflect 
the intention of the Objectives Resolution and I wish Mian Iftikharuddin had 
specifically mentioned where it has deviated from the Objectives Resolution. 
Mian IJftikharuddin said that more right has been given in India but again he 
has not enlightened the House by showing how the Fundamental Rights 
given in India are better. 


‘Sir, so far as the Minorities Report is concerned it cannot be the guidin® 
factor for these fundamental rights ; rather the fundamental rights will guid® 
the Report of the Minorities Committee. 


Sir, I do not think that it is fair that a draft constitution should be 
prepared and placed before this House according to the report of this 
Committee and after that the House would reconsider it, Why delay this 
matter now? Why should we have two drafts. If you make your decision 
here and now then one draft may do and that will help the expeditious framing 
of the Constitution. 


Sir, some of the grounds urged in general terms both by Mian Iftikharuddin 
and Mr. Shaukat Hyat Khan have less reference to the fundamental rights 
and the provisions made therein than to the report on the Basic Principles and 
democracy. We are not here considering them. Framing of Constitution 
of Pakistan will come later. We are concerned only with the Fundamental 
Rights that are to be incorporated in our Constitution. Can they poimt out 
one item out of the 15 articles which they oppose and desire to be omitted ? Sir, 
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they have failed to make reference to any article of the Fundamental Rights 
because they know in their heart of heart that they cannot oppose any. 
In this view of the matter, I would appeal to the members of ‘the 
minority community not to press the motion for postponement ; rather they 
should help in improving the report, and this is- not a very big report. 
Kminent lawyers are there and they have got the opinions of vast majority of the 
minority communily, whose minds are seriously exercised over their rights 
and the Members know full well what they want and what they do not want. 
They should lend their services to this House in setting right these fundamental 
rights if they feel they are defective. They have been called from the 
Constitutions of other democratic countries and there is hardly any reason to 
think that they are not suitable for Pakistan. 


With these few words I oppose the amendment. 


*Mr. B. L. Rallia Ram (Punjab: General): Sir. I rise to support the 
proposition that is before the House, namely that the Report of the Committee 
be taken into consideration. The point that has been raised, or the amendment 
that has been put forward, is that the report should not be considered unless 
the report ot the Sub-Committee on Minority Rights is also forthcoming. Now, 
Sir, this amendment was proposed in the Committee itself, but the Committee 
could not see any really reasonable ground why the matter should be further 
postponed. As a matter of fact, if the Report of the Fundamental Rights is 
accepted by this Assembly the working of the Minorities Committee becomes 
very easy (hear, hear), because after all what we want is that all the important 
rights are included in the fundamental rights. Afterall it is the fundamental 
rights which give the citizen the proper security and confidence in the future. 
Therefore, the view of the Committee was —and_ rightly so — that every- 
thing which is of importance ought to find a place in the Fundamental Rights 
and, Sir, as a Member of that Committee I may say that all the important 
points have been covered and therefore the work of the Minorities Committee 
now is of a very small, technical nature, namely, merely to see if there is any 
Specific right which. does not come under the general fundamental rights 
which needs to be put down in the Constitution. Therefore, Sir, it seems to me 
that by accepting the Report of the Fundamental Rights Committee we will be 
really helping the Minorities Committee to shorten their work, to confine them- 
selves to any specific instances which in their opinion are not covered 
by the Fundamental Rights and there can only be some minor alterations 
because the main principles have all been embodied. I, therefore, Sir, 
see no reason why there should be any further delay, why the minorities 
should not have the assurance that Fundamental Rights have been accepted so 
that they can go forward in their confidence and assurance that they have what 
is needed and that therefore they can only put forward a few details which 
need to be put down in order to mee: their point of view. 


Mr. M. H. Gazder (Sind : Muslim): I rise to oppose this amendment for 
deferring consideration of the report of the Fundamental Rights Committee 
and, Sir, my grounds are these: the constitution-making has already been 
delayed for 34 years and the Constitution should consist of only very few 
articles of basic importance. We should not sit down and legislate. We need 
not waste time by saying that this should not be done and that should be 
done. Three and a half years have nearly gone, Sir. This particular Commit- 
tee of Minorities Rights has already taken more than three years and these .two 
Committees—the Basic Principles Committee and the Fundamental Rights 
Committee—have taken more than eighteen months and as the reports before 
us are only interim reports evidently other reports are coming and we are going 
to consider them in driblets. 


*Speechfnot corrected by the Honourable Member, 
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There is no reason for our friends to make us delay the consideration of these 
reports as they come in because after all the constitution has to be framed. 
Sir, you know that the constitution of Burma was framed in two months and 
elections were held within a year. The new Syrian constitution has. been 
framed in one month and we have already taken 34 years and the people outside 
are complaining that Honourable Members of this House want to enjoy their 
office and monopolize power as long as it lasis because they want to delay the 
framing of the constitution. We do not want to be a party to that sort of 
move. In fact I will propose that we should sit from day to day and if there 
is anything which is not yet before the House all those things can come by way 
of amendments. I am really surprised that our friends on the Congress 
Benches who were reputed leaders, politicians and lawyers and I have gone 
through all the amendments and they have not proposed any amendments 
which would protect rights of minorities. Only if they had desired this to be 
included today they should have tabled their amendments in this report. 


Then, Sir, our friends from the Punjab have said that there is no provision 
for rights to protect right to work, right to food, right to medicine and right to 
old age pensions. I find from the amendments given by these very 
gentlemen that they have tabled amendments to that effect and when they are 
actually before us why should they want us to delay for six months the 
consideration of this report. They could mount these amendments if they 
really wanted these things to be provided here. Then, Sir, one of those 
members said that we are slaves of the British and we are not proposing that 
Pakistan should be a republic. Whether what we are or we are not is a different 
question. I deny this suggestion on their part that we are being ruled by Brit- 
ishers. But if these gentlemen wanted Pakistan to be a republic an amendment 
should have been tabled by them which they have not done. Sir people outside are 
very anxious that this House should dissolve itself and they want that this House 
should not delay constitution-making any longer. They are very anxious that real 
people’s representatives should come in this House. This House was elected on 
very different issues and therefore they are anxious that this House should be 
properly elected by the people on principles which should guide the Govern- 
ment in administering the country. Now it would not be right for any one of us 
to be a party to the delaying of the constitution and holding of elections even 
a day longer. I would, therefore, submit and request my honourable friend Mr. 
Nandy to withdraw this amendment. We are considering reports in driblets— 
in fact we have not got final report of any committee and after we pass these 
reports the constitution is to be drafted and passed again by us, and therefore 
IT think no harm will be done if we withdraw these amendments and allow the 
various reports to be passed as they come in as that will help us to finish con- 
stitution-making as soon as passible. 


Prof. Raj Kumar Chakraverty: Sir, I had no intention to participate in 
the debate today as the points of view of this side have been so ably presented 
by the previous speakers but certain observations of some of my friends on the 
other side compel me to take part in this debate. Sir, I note that the Sub- 
Committee on Fundamental Rights submitted its report on the 17th June, 1949, 
which was presented to the Committee at its meeting again on 13th April, 1950. 
The Committee then decided on my motion that the consideration showd be 
postponed until the Report of the Minorities Committee was submitted. This 
motion of mine was unanimously passed in the committee and members of the 
majority community who were in the Commitiee were also present there. They 
also agreed and the Honourable Prime Minister also agreed to the proposal. 
I submit, Sir, that there have been no circumstances between then and now 
which can justify the consideration of the report today on the Fundamental 
Rights alone without the consideration of the Report on the Minorities Rights. 
That consideration is even now valid, and on very good ground. That consi- 
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deration still holds good. No Honourable Member on the other side has contro- 
verted that point as yet. Sir, it has been........ 


Mr. SerajulIslam (East Bengal: Muslim) : On a point of order. My 
point of order is that in case of conflict between the provisions of the fundament- 
al rights........ 


Mr. President: Does it arise out of the speech of Mr. Chakraverty ? - 

Mr. Serajul Islam: That is why I want to shorten the protracted contro- 
versial discussion. In case of conflict between the provisions of the Fundament- 
al Rights Committee Report and the provisions of the Minorities Report which 
one will prevail ? To me it appears that the recommendations....... eae 

Mr. President : That is no point of order. 

Mr. Serajul Islam: I am sorry, I am not followed...... 

Mr. President : Your point has nothing to do with Mr. Chakraverty’s 
speech. 


_ Prof. Raj Kumar Chakraverty: I was saying that the report of the 
Minorities Sub-Committee has not been ready and it could not be presented to 
this House so far. But, Sir, I must tell the House clearly that for that delay the 
members of the minority community in the Minorities Committee are not at all 
responsible. Various issues had been raised before that Committee and the fact 
18 that the postponement of that committee is due to the fact that the members 
of the majority community who are members of that Minorities Sub- 
committee have not yet been able to make up their mind on a very important 
point, 7.¢., joint electorates versus separate electorates and that point has held up 
the matter. Some of them proposed separate electorates as against joint elect- 
orates. 


Dr. Mahmud Husain (East Bengal: General): Point of order. Can we 
discuss the proceeding of the Committee here in this House ? 


Mr. President: I am afraid we cannot discuss these. 


Prof. Raj Kumar Chakraverty : But, Sir, [ must say without going into 
the details that it were the members of the majoritiy community who are res- 
ponsible for the delay in the submission ot the Report of the Minorities Com- 
mittee. 


Mr. President: That is also a matter which relates to the discussions in 
that Committee. That also comes within the purview of the discussions in the 
Committee. 


Prof. Raj Kumar Chakraverty: But, Sir, you will kindly permit me at 
least to clarify the position of the members of the minority community, in that 
Committee. Begum Shah Nawaz said... 


_ Mr, President : That is not the question at all. You are referring to a cer- 
tain decision of the Fundamental Rights Committee but the same committee 
later on reversed that decision. You may refer to that but you cannot say what 
took place in the Minorities Committee and which party took what view are 
matters which cannot be discussed in this House. 

_ Shri Dhirendra Nath Dutta: Begum Shah Nawaz made the Members of the 
minority community responsible for the delay and she was repudiating that.... 

Mr. President : I do not think she said so. At least I did not hear her say go. 

Shri Dhirendra Nath Dutta: She did say so. 
_ Mr. President: You can repudiate the charge, but you cannot go 
into details. 

Begum Jahan Ara Shah Nawaz: I never said that. What I said 
was, itdue to other factors by which I meant Mr. Singha’s death and a 


representative of the Indian Christian community could not be appointed 
for some time in his place. 
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Prof. kaj Kumar Chakraverty: Sir, I do not like to go into details: 
We are all equally responsible for the delay, Whatever may be the case’ 
we should expedite the matter, but one fact that has been raised on this 
side of the House is that if the Minorities Rights Committee hereafter 
makes any recommendation which goes against the recommendation of 
this Fundamental Rights Committee or which militates against their re- 
commendation, then shall we, the Members of this House, be allowed to 
re-open any questionon the provisions of the Fundamental Rights Com- 
mittee that we shall be passing today or tomorrow. There has been no answer 
to that question. I submit, Sir, if I know anything of the constitution, once 
we pass the provisions of the ‘ Fundamental Rights’ as embodied in the 
Report today before us, it will not be open tous andI do not know, Mr. 
President, if you will also allow us to re-open any of the provisions passed 
today or tomorrow. I want a clear-cut answer for that contingency. With 
these few observations I support the motion for postponement. 


Mr. Abdulla-al Mahmood (East Bengal: Muslim); Sir, I had no 
intention to make a Jong speech, but just to say a few words opposing the 
motion moved by Mr. Nandy, I want to point out tothe House that there 
isno justification for the postponement of the consideration of these funda- 
mental rights. I say so because possibly my friends opposite are thinking 
that some matters relating to minorities might come up afterwards which 
may be in conflict with the fundamental rights that we are considering now. 
Although I donot take the Indian Constitution as ideal, and a model yet I 
would refer to the fundamental rights which have been incorporated in the 
Constitution in Part ITI dealing with sections 12 to 35. I may point out that 
only section 30 of the Indian Constitution deals with the rights of the minori- 
ties. So, Sir, that particular section has already been provided in these 
fundamental rights, 


Sir, I will not take much time of the House, but I will just refer by 
way of proving that nothing more is needed for incorporation in the fund- 
amental rights. Sections 12 to 35 deal with the fundamental rights in the 
Indian Constitution and here our Fundamental Rights Report contain the 
whole thing and over and above that something mo:e has been added. Here 
in Part I, sections (1) and (2) the clauses that have defined “ citizenship ”’ 
and give powers to make laws incorporated in the Report. They have not 
been incorporated in the Indian Constitution in clauses 12 and 13. In Part 
IT, in section (1), you will find the same provision although in different 
language in sections 14and 21 in the Indian Constitution. In clause (2) in 
our Fundamental Rights Report you will fined the same thing as contained 
in clause 20. In clause (3) of our Fundamental Rights Report you will find 
the same thing in the Indian Constitution in clause 32. In our clause (4) 
you will find the same principle almost in the same language in their 
Constitution in clause 15. Thus, Sir, I can just analyse the whole thing. 
Again, in clause (5), you will find the same rights as incorporated in clause 
23 of the Indian Constitution. Clause (6) of our fundamental rights and 
clause 24 of theirs are almost identical. Clause (7) of our Fundamental 
Rights exactly tallies with the provisions of section 16 of the Indian Con- 
stitution. Clause 8 of our Report contains the same provisions as provided 
in clause 31 of the Indian Constitution. Clause 9 of our Report tallies 
with what has been incorporated in section 19 of the Indian Constitution. 
Clause 10 of our Fundamental Rights has provided the same thing, but on 
a little wider scale than what has been provided in clause 35 of the Indian 
Constitution. Clause 11 of our Fundamental Rights Committee’s Report provides 
on amuch wider scale the principles which have been incorporated in clause 
26 of the Indian Constitution. Clause 13 contains the principles regarding 
religious instructions in educational institutions in our fundamental rights 
which has been provided in section 30 of Indian Constitution and they are 
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ona much iesser scale than those provided for in Pakistan. In clause 14 
what has been incorporated has aiso been incorporated in clause 27 of the 
Indian Constitution. In Part III, clause (i), the portion regarding “ un- 
touchability declared unlawful by law” has been provided in the 
Indian Constitution in clause 17, Therefore the argument that, as the 
Report of the Committee on Matters relating to the Minorities has not 
been before the House, the Fundamental Rights Committee’s Report and 
the Minorities Report being allied cannot be discussed unless the whole 
thing is before the House ; does not stand, because as J have already pointed 
out section 13 of the Indian Constitution only provides for some rights 
of the minorities that have already been incorporated. The motion moved by 
Mr. Nandy, therefore, does not stand. 

Shri Sris Chandra Chattopadhyaya (East Bengal: General): Mr. 
President, I find that everybody is anxious to have our Constitution drafted 
as early as possible. In that case, I, as a Member of this House, in my 
individual capacity, can make one suggestion that if you are really anxious to 
have this Constitution drafted early, let there be a Drafting Committee and send 
all the reports of these committees direct to the Drafting Committee 
to have the Constitution drafted, without bringing it’ before the House for 
an interim discussion and making our commitments in discussion. This 
would be the best thing. As soon as these committees finish their 
work, let them send their reports to the Drafting Committee to have the 
Constitution drafted and this will, I think, hasten the framing of the 
Constitution and save waste of time and money by having them considered 
in this interim period by the House several times. That is my submission. 

Dr. Ishtiaq Husain Qureshi (East Bengal: Muslim): Sir, I will, first 
of all, take up the suggestion made by the last speaker. I wish, Sir, 
the matter were quite so simple that it were not necessary for this House 
to discuss the principles first, so that they might be referred toa Draft- 
ing Committee. If this Committee does not accept any basic principles, 
if this House does not give any direction, how is the Drafting Commit- 
tee to work? Is it the intention of the speaker that the entire constitution 
should come up finally draftea before this House, and only then it should 
be considered ? If that is the idea, it is absolutely impracticable. It is not 
possible for any set of drafters who must follow’ instructions given 
by the parent body to draft a constitution unless they know what they 
are going to embody in their draft, therefore, Sir, I am afraid that the 
suggestion made by my honourable friend, Mr. Sris Chandra Chattopadh- 
yaya, is not feasible. 

I will then turn to the arguments advanced generally in support of 
the amendment which has been put forward by my honourable friend, 
Mr. Nandy. Sir, it has been said in his amendment that until a large 
number of reports are in the hands of the members, the question of 
fundamental! rights cannot be discussed. They do not mention any reports 
specifically. The words are— “reports of such other committees—as the 
Franchise and the Judiciary Committee’, and “such other” is a vague 
term which embodies any number of committecs that might be set up. 
Is that the intention that all the reports should be in the hands of the 
Members of this House before they are able to discuss the fundamental 
rights >I should have thought that the Fundamental] Rights Committee’s 
report should be the first to be discussed because we should find out what 
exactly are the rights of the people so that it may be possible to consi- 
der the other report. In any case, Sir, so far as the Minorities Sub- 
Committee’s Report is concerned, and a great deal of emphasis has been 
laid by my friends in the Opposition on. 


Shri Sris Chandra Chattopadhyaya : Ther e is no Opposition here. 
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Dr. Ishtiaq Husain Qureshi : (East Bengal: Muslim) Great deal of 
emphasis has been laid by my triends of the Congress party sitting opposite me 
on the question that the Minorities Sub-Committee’s Report is not before us. 
Now, Sir, | take it that the minorities are a part of the nation and unless it is 
ibsolutely clear what are the rights of the citizens of the entire nation, how 
cah we say that these additional and _ specific rights have to be accorded 
to the minorities? If the Minorities Sub-Committee’s Report had come 
before us, it would have been like putting the cart before the horse. It 
would have been absolutely essential in any case even if the two reports 
were under the consideration of this House together to deal with the 
fundamental rights first and only then the rights of the minorities could 
be considered. Actually my friends have made repeated references to the 
fact that the Fundamental Rights Sub-Committee had made its Report and 
the general committee waited for the Minorities Sub-Committee’s Report to 
come up for consideration. But the reason that has been supposed to 
underlie this action has been a little distorted. The reason was not that 
the fundamental rights could not be discussed until the Minorities Sub- 
Committee’s Report was before the general committee. The reason simply 
was. that it would have been better if the entire report had been put 
before this House and the necessity of an interim report had not arisen 
But for reasons in which I cannot go, even in reply to what has been 
said by my friend Prof. Chakraverty, it was not possible for the Minorities 
Sub-Committee to finish its report and therefore it was considered necessary 
that. that part of the report which was ready, should be put before this 
House. 

Now, Sir, I cntirely agree with my friend, Mr. Kamini Kumar Datta 
who says that the question of minorities is an Important question. No- 
body can gainsay that. It is a very important question. But the import- 
ance of the question is by no means minimized by the consideration of the 
Fundamental Rights here at this stage. 


It has been asked what will happen if there is any contradiction 
‘between the Minorities Sub-Committee’s Report and the principles which may 
be accepted now by the House on the basis of the Fundamental Rights 
Committee’s Report. That is a hypothetical question, because I do not 
envisage any contradiction between the rights of the citizens in general 
and. the rights of a section of the citizens of this country. But, supposing 
for a moment there is such a contradiction, surely it is not beyond human 
ingenuity or the ingenuity of this House to remove that contradiction be- 
cause no section of this House would agree to incorporate a contradiction 
in the constitution. 


Then, Sir, I would come to the points made by my honourable friends 
Mian Iftikharuddin and Sardar Shaukat Hyat Khan. 


So far as Mian Iftikharuddin is concerned I will take up his arguments 
for postponement. He has opposed the motion for the consideration of 
this report, and the reasons that he has advanced are that fundamental 
rights, as embodied in this report, are not adequate; are not good enough ; 
are retrograde. Well, Sir, whether that is so or not, thatis not a question 
to be discussed at this stage. I could have met his arguments point by 
point, but that isnot the question. The question at this time is only 
this, should the report be taken into consideration or not. Mian Iftikhar- 
uddin says that the report should not be taken into consideration. May 
I put this question to him how does he further the cause of fundamental 
rights: by saying that the fundamental rights shall not be discussed in this 
House—because, mind you, he does not say that the report should be sent 
back for further amendments. He does not point out the defects in a 
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resolution or in an amendment, All that he says is this: let this House 
not consider this report. Well, Sir, I would say that thisis by no means a 
helpful, or for that matter, — a logical position. I wish it were not 
necessary for me to refer to the quality of this report at this stage but 
Mian Saheb’s remarks cannot be permitted to go unchallenged. He says 
that the fundamental rights incorporated in the report are not good enough. 
I would say only this that if Mian Sahib has in his mind a larger number 
of platitudes which generally are incorporated in the long list of fynd- 
amental rights which cannot be enforced by anybody, then perhaps we have 
been guilty of not indulging in platitudes. We have confined ourselves 
strictly to justiceable rights. In the matter of fundamental rights there is 
a sharp division between justiceable and non-justiceable rights. If we in- 
corporate alarge number of platitudes from ‘A’ to‘Z’ taken from all the 
text-books of Marxism, Socialism, Democracy, Liberalism 


Mian Muhammad Iftikharuddin: And Imperialism : 


Dr. Ishtiaq Husain Qureshi: and Imperialism. But for platitudes I 
would rather Jook to Marxism than to Imperialism. 


Mian Muhammad Iftikharuddin: You would. 
Dr. Ishtiaq Husain Qureshi: And so would many others. 


However, that is quite a different question. The question is that it 
is possible to incorporate a large number of platitudes which are not 
justiceable. I would request Mian Iftikharuddin in the course of the debate 
that will follow if his report is taken into consideration, to find out a 
single fundamental right out of the books that he may have studied, which is just- 
ifiable and practicable and which is not incorporated in the Report that is before 
the House. If there are any serious commissions, the Committee could not be 
infallible, it could not claim to have all the knowledge atits command—it was 
possible for Mian Iftikharuddin to have sent in his amendments, and I notice 
that he,in very good company, has sent in a large number of amendments 
for the purpose of improving, according to his ideas, the quality ot this Report. 
Sir, I cannot help telling a little anecdote of my personal life to be able to 
illustrate Mian Saheb’s point of view at this time. When I was a school boy, 
I had a friend whose total knowledge of Urdu poetry was confined to ten couplets 
which he knew by heart. These couplets, he had the great skill of weaving into 
any essay that he wrote whether in English or in Urdu and whether the subject 
was philosophical or whether it was absolutely descriptive, these ten couplets 
were invariably there. When he took his examination and he came back, I said 
« How have you done ’’? He said, “ My dear friend, I have done admirably. All 
these ten couplets I have quoted.”’ “But how have you managed to do that, 
because the topic ’’—I knew the couplets by now by heart too— because the 
subject-matter of the essay had nothing to do with these coplets” He said, “What 
does it matter, I do not take the subject-matter of the essay into consideration. I 
take my ten couplets into consideration and twist the subject in such a way that 
these ten couplets can be quoted ’’. Mian Saheb’s ten couplets are contained in 
Marx’s theory. They must be put in day-in and day-out, whether they are relev- 
ant or irrelevant, whether they can be brought in or not, but they must be there, 
There was no reason really for opposing this motion for consideration except tell- 
ing the world that Mian Saheb believed in certain ideals without which this 
Constitution will remain incomplete and to which unfortunately a large section of 
the people of this country do not subscribe at this moment. It is possible for 
Mian Saheb to convert them to his point of view but he cannot blame the people 
for the fact that they have yet not been converted to his point of view. 


So far as my friend Sardar Shaukat Hyat Khan is concerned, I listened to 
his speech very carefully indeed, Sir, and I tried to note down a single point to 
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which I could make a reply, but either as a result of my own denseness, or perhaps 
due to the fact that he was indulging in a kind of oratory that we generally associ- 
ate with the Hyde Park I was not able to find anything of substance to which I 
could reply. 


Sardar Shatikat Hyat Khan : [t needs brain to understand : 


Dr. Ishtiaq Husain Qureshi: Perhaps, yes. After all there are certain 
things at various levels of intelligence which, of course, may be quite clear to one 
and may not be clear to the other person. Ido not quarrel with that point of 
view at all. 


However, Sir, the main thing is, as has been said by practically every 
person in this House, constitution-making cannot brook any delay. No serious 
argument has been advanced for not taking into consideration the report; no 
serious argument, to my mind, has been advanced for postponing the consider- 
ation pending the presentation of other reports. We just cannotwait. We shall 
consider other reports when they come before us. When all the reports 
are before us, even then we must begin somewhere. We must cut this 
Gordian knot and I submit, Sir, that the Gordian knot can be cut with nothing 
better than the sword of fundamental rights. Therefore, I commend the motion 
by the Honourable the Leader of the House to the House and oppose the 
amendment. 


_ Mr.Serajul Islam: Sir, I rise to oppose the motion for postponing the 
consideration. 


Mr. President : That has been sufficiently opposed. 


Mr. Serajul Islam: No, Sir. I am referring to a certain rule of our own 
Rules and Regulations. 


Mr. President: Please do not advance the arguments that have already 
been advanced. It you have got anything new to say, you may do so. 


‘Mr. Serajul Islam: The new point that Mr. Chakraverty has raised and 
no reply has been given either by this side of the House or from the Chair. I am 
helping him in the matter in my own way, if I can. 


The point is whether the recommendations of the Minorities Sub-Committee 
will have opportunities for further discussion in this House, or not. The mover 
apprehends, we are putting the cart before the horse, viz.,we are moving the 
consideration motion for considering the fundamental rights debarring the 
recommendations of the Minorities Sub-Committee from being discussed after the 
discussion of fundamental rights. Willit be discussed in this House in future 
also. To that, Sir, [refer you to section 35 of the Rules and Regulations of 
the Constituent Assembly........ 

“35. DECISIONS UPON THE REPORTS OF CERTAIN COMMITTEES.—It 
shall be the function of the Committee on Fundamental Rights of Citizens of Pakistan and on 
Matters relating to Minorities, the Tribal Areas Negotiating Committee, the Excluded Areas 
and the Partially Excluded Areas Committee ‘to report to the Assembly on Fundamental 
Rights of Citizens of Pakistan and on matters relating to Minorities and the administration of 


Tribal, Excluded and Partially Excluded Areas; andthe decisions of the Assembly upon 
such reports. . . ‘ 


Sir, wark the word “ reports. 
Tere shall be incorporated in the appropriate parts of the Constitution, ” 
Mr. President: Mr. Chakraverty did not vaise that point at all. 
Mr. Serajul Islam: Sir, [ am raising that point. Those who are appre- 
hending that they will not get any opportunity to discuss the recommendations. . 


Mr. President: Mr. Serajul Islam, you have absolutely misunderstood 
Mr. Chakraverty and other Members. That was not the point raised, therefore, 
you are not to give a reply. Have you got any other thing to say ? 


99 


THE INTERIM REPORT OF THE COMMITTEE ON FUNDAMENTAL 83 
RIGHTS AND ON MATTERS RELATING TO MINORITIES 


Mr. SerajulIslam: I submit, Sir, that this argument has no ground 
practically to postpone the consideration of this motion. Sir, I wholeheartedly 
support the motion for consideration of the Report moved by the Honourable 
Mr. Liaquat Ali Khan. 


Mr. President: Now, Iam putting the amendment first to vote. 


The question is: 

‘* That the consideration of the motion be postponed till the presentation of the Report 
of the Minorities Sub-Committee. 

The motion was negatived. 


Mr. President: I now put the main motion. The question is : 
“That the Interim Report of the Committee on Fundamental Rights and on Matters 
‘relating to Minorities be taken into consideration. ”° 


The motion was adopted. 


ARTICLES 1 AND 2 of Part [ 
Article 1 of Part T was adopted. 


Sardar Shaukat Hyat Khan: Sir, I move: 
“ That Article 2 of Part I be omitted, ~ 


Sir, my reason for moving this amendment is very simple. We have provi- 
ded in the first Article certain laws of citizenship and by the second rtizle we 
are permitted to legislate again in respect of acquisition and loss of citizenship. 
Thus, what we have given by one hand we are taking it back by the other. The 
rights which we are giving to our people by our Constitution should not be so 
easily meddled with and the Legislature should not be allowed to interfere with 
those fundamental rights which are provided to the people of Pakistan by their 
basic Constitution. That is why I object to the second Article which runs thus : 

“The Legislature of Pakistan may make further provision in respect of acquisition 
and loss of citizenship and all other matters pertaining thereto. ”’ 

What I feel is that once a person has been declared a citizen of Pakistan, the 
Legislature should not have the right to deprive such a citizen of his fundamen- 
tal rights of citizenship. 


Dr. Mahmud Husain : Does it relate'to Article 2 or Article 1 ? 
Sardar Shaukat Hyat Khan: It relates to Article 2 of Part I. 


Mr. President: Amendment moved : 
“ That Article 2 of Part T be omitted. * 


The Honourable Mr. Abdul Hamid (East Bengal: Muslim): Sir, the 
position of Pakistan and for the matter of that of the whole sub-continent of India 
is in such a fluid condition that this power is very essential. There might be 
quite a large number of people who are living on the border line and who have 
not yet been able to decide definitely whether’ they “should“fbecome the citizens 
of Pakistan "or "continue to "remain ‘"citizens” of Bharat.” These things might 
necessitate the making of fresh rules and to decide who shall be the citizens of 
Pakistan and*who should not be the citizens of Pakistan. From that point of 
view this power should remain with the Government. 


Shri Dhirendra Nath "Dutta: Mr. President, Sir, from the speech of 
my honourable friend, Sardar Shaukat’ Hyat Khan, it was clear that he objects 
to the words “loss of citizenship ’? but he does not object to the provision “e in 
respect of acquisition”. May I, therefore, suggest an amendment which will 
cover his point ? Article 2 will then run as follows : 

“The Legislature of Pakistan may make further provision in respect of acquisition of 
citizenship and all other matters pertaining thereto.” 


What he wants is the cmission of the words “and loss of’, 
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An Honourable Member: You have not given notice of this amend- 
ment. 


The Honourable Pirzada Abdus Sattar Abdur Rahman: Sir: I: 
had already thought that the amendment moved by the Honourable Sardar 
Shaukat Hyat Khan was not justified and the last amendment moved by Mr. 
Dutta makes it clear that it was not really understood by the mover. 
The provisions in Article 1 are not exhaustive. Take the fundamental rights of 
citizenship. What Article 2 does, is to give Parliament further powers for mak- 
ing further provisions with regard to acquisition and loss of citizenship. There- 
fore, the object of this provision could not be to deprive the citizens of their 
legitimate right to acquire citizenship. Therefore, I could understand when Mr. 
Dutta moved the amendment to restrict this only to the loss of citizenship. The 
article as it stands is absolutely necessary. You must make further provisions 
for the acquisition of citizenship be¢ause these are not exhaustive as would - 
appear from the new Bill that is proposed to be brought by Khwaja Shahab- 
uddin. There are several other provisions for acquiring citizenship which are 
not contemplated by Article 1. After all, it is the Legislature that is going to 
decide in what cases there might be loss of citizenship and you cannot contem- 
plate at this stage any case in which this occasion may not arise. There may be 
a traitor or there may be a Pakistani national who might go and ally with the 
enemy and do the country harm. It does not mean that the Legislature will 
deliberately deprive anybody of the loss of citizenship. Thisis only giving an 
enabling power to your Legislature to be able to legislate in case of necessity. 
If you provide in the Constitution that the Legislature shall not legislate, then 
it wil] not be proper. Therefore, I do not see any harm in this Article. On the 
contrary, I consider that on both points—acquisition of citizenship as well as 
loss of citizenship—, this power should remain with the Pa‘iiament. After 


listening to this explanation I hope the honourable mover will not press his 
amendment. 


Mr. President: ‘The question is: 
“That Article 2 of Part I be omitted.” 
The motion was negatived. 
Mr. President: The question now is: 
‘* That Article 2 of Part I stand part of the Report.” 


The motion was adopted. 


ARTICLE 1 or Part II 


Mr. President: The question is: 
““ That Article 1 of Part II stand part of the Report.” 


Prof. Raj Kumar Chakraverty: We should take up Article 1 of Part 
II ona new day. This matter requires discussion and if we take it up now we 
will have to leave it unfinished. 


Dr. Mahmud Husain: We can continue the discussion. 


Mian Muhammad Iftikharuddin: In nine minutes we cannot really say 
much on this Article and we will not be fair to the mover of the amendment. 
Therefore, we should take it up either tomorrow or this afternoon if you like. 


Mr. President: Let Mr. Bhupendra Kumar Dutta move his amend- 
ment. ) | 7 es: 


THE INTERIM REPORT OF THE COMMITTEE ON FUNDAMEN'TAL 85 
RIGHTS AND ON MATTERS RELATING TO MINORITIES 


Mr. Bhupendra Kumar Dutta (East Bengal: General): Sir, I be got 
move ; 
‘« at for clause (2) of Article 4 of Part II, the following bo substituted : 
: ‘ (2) (a) No person shall be deprived of life save in accordance to procedure established 
y law. 


(b) No one shall be subjected to arbitrary arrest, detention or exile. 
(c) No one shall be subjected to molestation, torture or to cruel, inhuman or degrading 


treatment or to any oppressive manner of interrogation, 

(d) Places, of residence shall not be entered and persons and properties shall not be 
searched except in such cases as may be expressly permitted by law and in the manner 
prescribed by law. 

(e) The secrecy of correspondence and of the post, the telegraph and the telephone 
shall be guaranteed, ’ ”’ 

There are two amendments standing in my name to this Article 1 (2) of Part 
II. If the House does not consider important enough immunity from arbitrary 
search, arrest, detention, torture, censorship of correspondence and other matters 
introduced in this amendment and chooses to trifle with such fundamental 
rights, then only come in the provisos to the original Article as mentioned in 
my second amendment. 

To me the juxtaposition in the Article of the two words “ life ’’ and 
“ liberty ”’ in the present context appears curious, for I believe no one thinks 
that the life of any one will be taken by the State without a fair or some sort of 
trial. But so far as “ liberty ’’ is concerned, the Article as drafted contemplates 
that a citizen may be deprived of it merely by an executive order without even 
so much as a show of trial. I therefore want that the Article may be split up : 
one section dealing with “life’’ and the other with “ liberty ”’. 


Secondly, the original article reads ““ No person shall be deprived of life 
or liberty save in accordance with law”. The first part of my amendment chang- 
es the wording into “in accordance with procedure established by law ’’. The 
purpose of this change should be clear. The procedure rulings and conven- 
tions, ag everybody knows, are no less important than the law itself ; without 
them the mere letter of the law is sometimes dange-ous to follow. I need not 
dilate on the point. 

Now putting the two things—“ life’? and “ libe.ty ’’—-together, which, as 
I have explained, in the present context really places liberty on a lower level 
than “ life,’ we shall not be behaving like a free or liberty-loving people 
This is a degenerate conception of liberty that we find here in this Article 
Members may remember that within their lifetime when another nation won 
freedom from age-long oppression, people went about in their ebullient 
love of anew freedom putting back catches of fish into the river and declar- 
mg freedomeven to the fish. But, here this degenerate conception of freedom, 
as I have said, has come to us from the decaying days of British imperialism. 
During the last forty years, it played havee with the personal liberty 
ot the people and the sensibilities of many of us have become so blunted that 
we have ceased to feel if there is anything wrong about it. Since the First World 
War, laws and more laws, Diaconian in character, have disfigured the Statute 
Book. We have inherited all of them without any quaims of conscience. We 
have, I must say, grown callous; we no longer prize liberty. I doubt if we 
honestly believe that liberty is not less dear than life; else this Article wolud 
not have come before this Assembly of a free people in this obscure form, as 
if the question of liberty is entering here by the back-door. 

Sir, this shoe has pinched me for 23 years of my life and under various 
circumstances and in prisons from Mandalay to Mianwali and from Bombay to 
Buxar I have known how it pinches and where it pinches. I therefore do 
not want that others of my race or the future generations suffer from it. So I 
urge upon you to accept paragraph (b) in the amendment. I ask nothing 
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extraordinary ; the wording here is not mine at all. Itis Article 9 of the 
Declaration of Human Rights by the United Nations Organization taken im toto 
and inserted here. Pakistan is a member of that august body and I believe this 
House cannot lightly reject it. 


The wording of the next paragraph also is taken almost wholly from that 
International Declaration and only adapted to our circumstances. In this 
direction also we are not free from the legacies of the decadent imperialism. 
Torture and oppressive interrogation are some very mild terms for what even 


now takes place after somebody is arrested, particularly for political reasons 
with or without a warrant. 


Similarly, in some parts at least the authorities as well as the people 
concerned do not seem to teel that there is something extraordinary in 
the violation of the sanctity of a citizen’s home. Searches of persons 
and properties are often taken as a matter of course. But let me 
inform this House that for protesting against the ignominy of a search of 
person and property even in prison I courted the record punishment in the 
history of the application of the old Bengal Regulation III of 1818. I 
hold and I believe every Honourable Member in this House holds equally 
strongly that it is a sacred right of a citizen that the privacy of his home as 
well ag his correspondence shall remain inviolable under the Constitution of 
his country. These iast two sections (d) and (e) are adapted from the 
Constitutions of Iraq, Turkey, Yugoslavia and other countries. 


I appeal to the House to accept the amendment. 
Mr. President : Amendment moved : | 
** That for clause (2) of Article 1 of Part II, the following be substituted : 


* (2) (a) No person shall be deprived of lifo save in accordance to procedure established 
y law. 


(b) No one shall be subjected to arbitrary arrest, detention or exile. 


(c) No one shall be subjected to molestation, torture or to cruel, inhuman or degrading 
treatment or to any oppressive manner of interrogation. 


(d) Places of residence shall not be entered and persons and properties shall not 


be searched except in such cases as may be expressly permitted by law and in the 
manner prescribed by law. 


(e) The sien of correspondence and of the post, the telegraph and the telephone 
shall be guaranteed.”’ 


The House stands adjourned till 4 p.m. today. 


The Constituent Assembly then adjourned til] Four of the Clock in the 
Evening. 


The Constituent Assembly of Pakistan re-assembled at Four of the Clock 


in the Evening, Mr. President (The Honourable Mr. Tamizuddin Khan) in the 
Chair. 


wares Pap 


Mr. President: I had your complaint * examined. I think you are 
misinformed. All the amendments that were given notice of in time have 
been printed. 


Shri Dhirendra Nath Dutta: Ido not think, Sir. 

Mr. President: Our office record shows that. 

Shri Dhirendra Nath Dutta: Then the papers must have been mislaid. 
Dr. Mahmud Husain: You might have mislaid it in your pocket. 


*Vide pages 4—5 anie- 
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Shri Dhirendra Nath Dutta: I did not mislay it in my pocket ; I am not 
such a careless person. 


Mr. President : I think all other amendments are here. Do vou 
remember the time when you gave notice ? 


Shri Dhirendra Nath Dutta : I donot remember the time but I gave 
in time. I did not keep a copy. 


The Honourable Pirzada Abdus Sattar Abdur Rahman: You 
might have given notice before time. 


Shri Dhirendra Nath Dutta: On the 2nd of October I gave notice of two 
motions postponing a decision with regard to these reports in two different 
languages. 


Mr. President: I hope there is no other amendment on the clauses which 
has not been included. 


Shri Dhirendra Nath Dutta: On the clauses also there are certain amend- 
ments not included but I cannot give the details because I did not keep a copy. 


Mr. President: So far as our office records go they show that all the 
amendments that were given notice of in time are printed. 


INTERIM REPORT OF THE COMMITTEE ON FUNDAMENTAL RIGHTS 
AND ON MATTERS RELATING TO MINORITIES—(Conid.) 


ARTICLE 1 or PaxtT IJ 


Mr. President: ‘The amendment of Mr. Bhupendra Kumar Dutta is now 
under discussion. 


Mr. Kamini Kumar Dutta: The article in question in the Report 
runs thus : 
‘* No person shall be deprived of life and liberty, save in accordance with Law,”’ 
The amendment proposed has been split up into two parts ; 
(a) No person shali be deprived of life save in accordance with the procedure 
established by law. 
(b) No one shall be subjected to arbitrary arrest, detention or exile. 


Of course, both these amendments are practically covered by the Article in 
the Report, because no person shall be deprived cf life and liberty, 
save in accordance with law. I support the amendment in respect of these two 
clauses not in respect of the entire amendment. There are other clauses also, 
viz., 

No one shall be subjected to molestation, torture or to cruel, inhuman or degrading 
treatment or to any oppressive manner of interrogation, etc,, etc, 

On those subjects I would not speak because I find that no one shall be 
subjected to molestation, torture or to cruel, inhuman or degrading treatment 
or t0 any oppressive manner of interrogation. That has been provided in sub- 
clause (3) of Article 5 of the Report itself. And as to oppressive manner of 
interrogation, it is rather vague. It will not be possible to have a practical 
application of it as to at what stage an interrogation will become oppressive and 
up to what stage it will remain legitimate. But as regards clauses (a) and (b) I 
think the amendment proposed by Mr. Dutta that instead of the expression 
‘save in accordance with law’ it will be more appropriate to say “ save in accord- 
ance with the procedure established by law ’’, because it would be in accordance 
with law in the case of a preventive detention if there is a law allowing the 
detention, then in that case practically this safeguard in the Constitution will 
give no remedy to him. Actually in India we are finding in the Supreme Court 
and other Courts in the matter of habeas corpus application that if any remedy 
is being given that is being given because the procedure in order to entitle the 
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detention without trial was not really observed. So the amendment “ save in 
accordance with the procedure established by law’’ is an amendment of 
substance. If accepted, it would really give the protection aimed at by this 
Article, that is, no person shall be deprived of life and liberty, save in accord- 
ance with law. That would practically amount to this that if thereby any law 
is enacted in that case that will justify the detention, even a preventive deten- 
tion by putting forward the plea: it is in accordance with law. The law has 
made the provision ; so it is justified and no question can be raised that there is 
a breach of the Constitution, but if the phraseology “ in accordance with the 
procedure established by law ”’ is adopted, then that will give jurisdiction to the 
court to enquire whether the preliminary requirements for the passing of an order 
of preventive detention have been complied with or not, but simply ifthe 
gurantee is a safeguard provided remains thus: ‘save in accordance with law ”’ 
then that will be depriving the right by providing it with one hand in the 
Constitution and taking it away with the other hand by simply passing a law. 
So I think it should be very carefully considered whether this change in the 
phraseology ought to be adopted or not. Both in the case of life and liberty, 
“ no person shall be deprived of life and liberty save in accordance with law ’’— 
instead of that by adopting the amendment of Mr. B. K. Dutta : “ save in accord- 
ance with the procedure established by law’’ would give real efficacy to the 
provision made. Asto the other clauses, I have nothing to add. It is for other 
Members to discuss. 


The Honourable Pirzada Abdus Sattar Abdur Rahman : Sir, my friend, 
Mr. K. K. Dutta has simplified my task in opposing this amendment as unneces- 
sary under the circumstances. First of all, Sir, with regard to the two parts 
of the amendment (a) and (b) which Mr. K. K. Dutta thinks may be adopted, 
while the other three may not be necessary, I think the contention of the 
honourable mover was quite different from the interpretation just now placed 
before the House by Mr. K. K. Dutta. He was laying stress on the word 
« egtablished ’? more than the procedure itself. He meant to say that whatever 
are the conventions in addition to law, those recognised conventions should be 
respected by deciding those questions. Now, that is a very difficult matter 
and it will be quite undesirable to leave anything undecided and indefinite. 
It is well known that anything can be covered by law, whether it is procedure 
or it is declaration of a substantive offence. It is very much better to circum- 
scribe the whole thing and say that unless the Jife and liberty are taken away 
by law, then only can you resort to such a thing. In all other cases the per- 
sons would be free. It is very easy to bring in procedure, conventions and 
other things. 

With regard to the other points raised by Mr. K. K. Dutta that procedure 
will facilitate the courts of law to enquire whether persons were properly detain- 
ed or not, I may remind him that the words “ in accordance with law ’’ include 
both the procedure as well as the law itself. The distinction is this that under 
the Penal Code you declare certain offences by which either you take away a 
person’s life if he has committed murder or you commit him to jail if he has 
committed other offences. Now you deprive him of liberty, as well as life 
under the provisions of the Penal Code. Penal Code does not contemplate any 
procedure at all. Therefore, if you circumsciibe it to the word ‘ procedure ”’ 
alone, then in all those cases of substantive offences you commit a person to 
custody and deprive him of his life and liberty. Life and liberty will not be 
covered by the word ‘‘ procedure ’’. Therefore, it is very much better to say : 
except as provided under law. As the Article stands itself, it is fairly wide 
and it say3: ‘ save in accordance with law’. That law may be a declaration. 
of substantive offences; that may be with regard to procedure ; that may be 
with regard to anything. Unless and until you provide by law in the Parlia- 
ment nobody can be deprived of his life and liberty. I think that is very much 
better and much more satisfactory than circumscribing it. 
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With regard to the other three parts of the amendment, as has been 

pointed out already, (c) is covered by sub-clause (3) of Article 5 which says : 
“ No one shall be subjected to torture or to cruel or inhuman treatment or punish- 

ment.”’ 
and that is fairly wide to include all the circumstances that have been mention- 
ed in para. 3. With regard to (d) and (e) ; those are questions of detail only. I 
do not think they are necessary. The word “liberty” covers several things and 
the draftsman can bring them out. Therefore, Sir, I do not think that the 
whole amendment is at all necessary and the Article as it stands is very much 
better. I, therefore, oppose the motion. 


*Shri Dhirendra Nath Dutta: Mr. President, Sir, fundamental rights are 
really human rights. This amendment that has been moved by Mr. B. K. Dutta 
deals with two parts. Clause 2 (a) deals with deprivation of life. Mr. President, 
you are aware human right is this : 

** Everyone has the right to life, liberty and security of person.”’ 


This is the declaration of human rights under the United Nations Organisation. 
The question is when the life can be deprived ? ‘That has heen stated in sub- 
clause (a) of clause 2, 7.e., no one can be deprived of life save in accordance to 
procedure established by law. This applies to countries where death sentence 
is still prevalent. In such cases one can be deprived of life under the Penal 


Code and under the procedure adopted therefor. Under the Criminal Procedure 
Code.... 


The Honourable Mr. Fazlur Rahman: They are both laws. 
Shri Dhirendra Nath Dutta : No, Sir. 
With regard to clause (b) it is said : 


** No one shall be subjected to arbitrary arrest, detention or exile.’ 


Human right is this : dle has got the right to liberty and to security of person. 
My friend, Mr. Dutta, says that there cannot be a law subjecting a person to 
arbitrary arrest, detention or exile. Here it is said—in our Article— 

** No person shall be deprived of life or liberty, save in accordance with law.”’ 


Sir, one can be deprived of liberty if there is a law authorising this. What 

Mr. Dutta says is that there cannot be any law authorising arbitrary arrest, 

detention or exile. That is the difference. Here any person can be deprived 

of life or liberty i° there is a law authorising this. So far as liberty is con- 

cerned, human right is this : | 
“Everyone has a right to life and liberty.”’ 


So far as liberty is concerned, there cannot be any arbitrary arrest, detention 
or exile even though there may be a law for the purpose. That is the difference. 
May I now come to Article 9 of the universal declaration of human rights 
under the United Nations Organisation ? It says : 

** No one shall be subjected to arbitrary arrest, detention or exile.’’ 


Even in the case of deprivation of liberty there cannot be any law authorising 
this. So there is a vast difference between our Article and the Article as enun- 
ciated by my friend Mr. Dutta. Of course, Sir, with regard to sub-para. (a) 
there is a provision in our Report. It is in sub-para. 3 of Article 5. It says: 

ae 7 No one shall be subjected to torture or to cruel or inhuman treatment or punish- 
That has been provided for. But, Sir, it has not been provided that places of 
residence shall not be ente:ed and persons and properties shall not be séarched 
except in such cases as may be expressly permitted by law and in the manner 
prescribed by law. ‘Then with regard to secrecy of correspondence and of. the 
post, the telegraph and the telephone, there cannot be any doubt. They are 


sane een 


*Speech not corrected by the Honourable Member, 
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very essential. So, Sir, there is a vast differenee between the Article as pro- 
vided in the Indian Penal Code and the Article as provided by Mr. Dutta. I 
think the whole House will agree with me that for arbitrary arrests, detention 
or exile there cannot be any law. There should not be any law.... 

The Honourable Pirzada Abdus Sattar Abdur Rahman; What is 
‘‘ arbitrary ’? ?) How do you define it ? 

Shri Dhirendra Nath Dutta : Ifa person commits an offence, he can be 
arrested. But one eannot be detained for doing nothing. So, Sir, there isa 
vast.difference and I am quite sure the House will agree with me that so far 
as human rights are concerned, one should not be deprived of liberty even 
by law. 


The Honourable Mr. Nurul Amin (East Bengal: Muslim): Mr. Presi- 
dent, Sir, here we are discussing certain fundamental principles as a directive to 
the draftsman who will frame the constitution and place the same before this 
House. We are giving certain rights as fundamental rights to the citizens of 
Pakistan which must always be subject to the law of the land. Otherwise, Sir, 
there cannot be any law in the country. Well, nobody can be deprived of life 
without law. But, if the House accepts that in no circumstances a citizen of 
Pakistan can be deprived of his life, that is a different matter. But if the 
House accedes to the fact that there may be circumstances in which even the 
most precious and valuable thing in human life, 7.e., life of a human being, can 
be deprived of under certain circumstances, those circumstances have got to be 
judged by the highest body representing the citizens of Pakistan, 7.¢., Parliament, 
in that case I do not see any objection to the recommendation suggested by the 
Committee. The only difference that has been made out by one of the speakers 
is this; Well, if it is in accordance with law, there may be some illegal laws— 
some illegal laws framed by the Parliament. And he puts emphasis on the 
procedure which has been very ably explained by the Honourable Mr. Abdus 
Sattar that substantive law is administered through procedural] law. First, law 
has got to be framed and for the execution of that law certain procedural law 
has got to be framed. So a substantive law cannot be applied in individual 
cases unless certain procedure is laid down. So, both law and procedure are 
covered by the expression which has been stated in this recommendation. I do 
not see any difference if we retain the words “save in accordance with law. ”’ 
There is no difference excepting that “ in accordance with procedure established 
by law ”’ occurs inthe Indian constitution. This is the only difference. But 
there is no difference in meaning. There is no substantial difference. The other 
point made by Mr. D. N. Dutta was with respect to arbitrary arrest, detention 
and. exile ; these should be prohibited and protection against them should be 
granted as fundamental rights. | 

He has been questioned several times, but the honourable member has not 
explained what “ arbitrary ’? means. Nobody can arrest or detain any person 
unless on the authority of Jaw and as soon as the law is passed, you cannot’call it 
an arbitrary law. In that case, every accused can question every piece "of 
legislation as arbitrary legislation. As soon as it 1s passed by the highest body of 
the Peoples’ Representatives, as Law, the character of its arbitrariness goes. 
It is no longer an arbitrary thing and in framing that law certainly you can 
provide all the protections to the accused, to the offender, for the liberty of a 
citizen. That can be provided Sir, when a piece of legislation comes up before 
the House. So, I will submit that there is nothing strong in the argument 


advanced in support of the amendment moved by the Honourable Member Mr. 
Bhupendra Kumar Datta. 


Mr. President: The question is: 
“ That for clause (2) of Article 1 of Part II, the following be substituted : 
‘(2) (&) No person shall be deprived of life save in accordance to procedure established 
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(b) No one shall be subjected to arbitrary arrest, detention or exile. 
(c) No one shall be subjected to molestation, torture or to cruel, inhuman or degrad- 
ing treatment or to any oppressive manner of interrogation. 


(d) Places of residence shall not be entered and persons and properties shall not be 
searched except in such cases as may be expressly permitted by Jaw and in the 
manner prescribed by law. 


(ce) The secrecy of correspondence and of the post, the telegraph and the telephone shal: 
be guarantved, ”’ 
The motion was negatived. 


*Mian Muhammad [Iftikharuddin: Sir, I beg to move the following 
amendment : 
‘‘That after clause (2) of Article 1 of Part II, the following be added : 
‘ (a) No person shall be detained without trial except in case of war. 
(b) When any person is detained in pursuance of an order made under any law 
providing for preventive detention, the authority making the order shall, as 
soon as may be, communicate to such person the rounds on which the order has 


been made and shall afford him the earliest opportunity of making a represent- 
ation against the order. 


(c) No law providing for preventive detention shall authorise the detention of a 
person for a longer period than three months unless the High Court has reported 
before the expiration of the said period of three months that there is in its opinion 
sufficient cause for such detention.’ ”’ 

Mr. President, Sir, the amendment that I have tried to move can best be 
explained and understood if I quote a few passages from the speeches of the 
Founder and Father of Pakistan. Sir, speaking on a similar measure in the 
Indian Legislative Assembly some years ago, the Quaid-e-Azam said : | 

“‘ My ground for opposing the measure is (that is about the detention without trial) that 
the powers which are going to be assumed by the Executive (which means of executive for 
Judicial) such powers are likely to be abused. In the past we have instances where such powers 
have been abused. ”’ 


On another occasion, the Quaid-i-Azam was pleased to say : 


“ If I felt that my life was in danger and I was going to be shot down even like a dog, 1 
shuuld never be a party to & measure which will endanger the life and liberty of the imnocent 
population as this measure undoubtedly does. ”’ ~ 

Again the Quaid said : 

‘* 1 maintain that if you, the Government, do not respond to the wishes and opinions of 
the people, no number of Statute will destroy the analytical organisation which you are talk- 
ing of and which you want to arrest and destroy by means of this little Statute. The way 10 
prevent bombs being thrown is to meet the people and respond to their feelings, theit senti- 
ments and their legitimate and proper aspirations. ”’ 


Again, Mr. President, the Quaid on a similar Bill said : 


‘< The Bill is intended to carry to its logical conclusion the nefarious plans of the Govern. 
inent to detain persons indefinitely and to strike at the root of the right of persons to claim 
the writ of habeas corpus. I see Government persist in its policy obstinately. I say, once 
more, that you will regret it. You will create more trouble. ....-. - 

Mr. President: You can quote what the Quaid-i-Azam had said on 


different occasions, but what is your object in doing so. 


*Mian Muhammad Iftikharuddin: I can quote that the Quaid-i-Azam 
did take that view on a measure like this. I don’t think that 
any speech made in this House can put forward the _ point ol 
view that I wish to put before the House more effectively than 
the few words of the Father of the Nation that [ have quoted. And 
if our Leaders have forgotten those words and if they are not prepared to heed 
to the advice that he then gave to the Government of the day, 1 have no doubt 
that they will not listen tous. The speeches, however, that we have to make 
to discharge our duty in this House are a formal affair and fo)lowing that I will 
submit my points on this motion. 
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Sir, when a few months ago the Government promulgated Ordinances for 
detention of this nature, we thought that our Government have yet to come out 
of traditions of British Imperialism and at that time...... 

Mr. President: Iam sorry to inte:rupt the Honourable Member. What 
the Government did or did not do on particular occasion, that is not under 
discussion. Whether you are going to provide these fundamental rights, that 
is the question before us now. If you want to add anything to these rights or to 
amend those rights in any way, you cando so, on this point we are not con- 
cerned with the Government at all. . 

Mian Muhammad [Iftikharuddin: I stand corrected, Sir. In fact I was 
careful in the beginning of my speech to use the word ‘‘ Leaders ”’........ 


Mr President: That also does not appear to be quite correct. 


*Mian Muhammad Iftikharuddin: Piobably I have been misunderstood. 
In fact 1 was trying to prove from past experience tha t such powers can be dan- 
gerous and thersfore, we should not insult the Constitution by incorporating such 
inhuman and barbarous laws in our Constitution. That is the point that I was 
trying to bring before the House and I would be careful. Sir, in not mentioning 
the Government. However, I will put my point af view as best as I could with 
reference to the context, 

Sir, [ beg to submit that in the past we have felt that it was necessary to 
have things like that as it was transitory period and that we were being 
governed by the British Imperialism and traditions. Therefore, though it .was 
unpardonable, but one thought perhaps the Government had not or perhaps our 
officials or"people who were responsible for carrying on the affairs of this country 
had not forgotten those traditions. But, Sir, when we now frame a new Constilu- 
tion, I think one can rightly be surprised even be shocked, to see that it has been 
incorporated there too. 

The Prime Minister of East Bengal has just made a speech to the effect that 
we should have confidence in the Assembly and that there cannot be an illegal 
law and that if there is a law, then it is redundant to say that people will be 
tried in accordance with that law. I think he is perfectly right in so far as it 
“goes that if there is a law in this country that you can put in jail any opponent 
and you yourself are to be the judge as to whether that opponent has beer put 
into jail because he was the opponent of a particular person in power or 
because his activities or intentions were harmful to the country. If you 
yourself are to be the judge, then, Sir, that law is a scandalous law. And the 
attempt that is being made by the Honourable Members who have already 
spoken in support of a previous amendment and also by me in supporting my 
own amendment is that we should not allow in our constitution any such law. 
There should be no law by which you or the executive or anybody else who 
is in command of affairs is to decide whether a person’s activities are dangerous 
or not. That is the point under discussion and I am sure the Premier from 
East Benga] will admit that this is not illegal when we request this august 
House that we should allow no law whatsoever to be framed in future in which 
a person may not appeal to a proper court. That law will not be not only an 
illegal law—I am using this phrase because he has used it—but it will be a 
barbarous law and it will be a law which we should oppose tooth and nail. 

Now, this article in the Report on Fundamental Rights authorises or gives 
permission to a future Government to have such a law. Thatis what is being 
opposed and in my amendment I have limited the application of such a law 
to very emergent circumstances. I feel that during the war it, may be 
necessary to have such a law because at that time it is possible that the 
Goveinment may not be in a position to go into such details ‘and they may want 
to arrest a person immediately, but even under such circumstances it is necessary 
that within a certain period—a period of three months has been suggested and 
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this is also the period according to the Indian constitution—the person 
concerned should be brought before a proper court where he should be allowed 
to explain his conduct. He should be told there what are the charges against 
him. Apart from that period of emergency, there should be no other time 
when such a detention should be permitted. The Honourable Mr. 
Liaquat Ali Khan said in the morning that we should not quarrel with words 
and Iam not going to quarrel with words. WhenI say war, I can _ well 
imagine that there may be times even before the war when it may be necessary 
to declare a state of emergency. Itis obvious that when such an _ occasion 
arises, surely a person can be detained. But even at that time, I repeat, he 
should be allowed to have a proper trial and he should be allowed to appear 
before a proper tribunal and to explain his conduct, otherwise we will really 
make it impossible for any new and better Government or a better society to 
come into being in this country. We must be very careful about it because, 
unlike most countries in the world, our State has come into being practically 
overnight. Other countries like England, America and the rest of them have 
long traditions and they had occasion to go through their laws in practice for 
decades and in some cases for centuries. In those cases the change of Govern- 
ment, the change of laws and even the change in the constitution is not so 
necessary as would be in the case of a country which came into being only three 
years ago and which is yet to pick up the old glorious threads of its traditions 
and which is to weave them in the new structure. Sir, it will take a long time 
before it is beautifully and properly woven. Therefore, I think that Pakistan 
should be the last country in the world where such alaw should be allowed to 
eXIst. 

Sir, it has been argued and with some justification on occasions in the 
Constituent Assembly (Legislature) by the Minister of the Interior and_ his 
Deputy that the law which the Government has framed or promulgated by 
means of an ordinance has rarely been used. I know it has not been freely used 
though on occasions it has been used ruthlessly, unscrupulously and for personal 
reasons, Nevertheless I must admit that they could have arrested more persons 
if they had so liked and they could have punished more persons. They could 
have avenged themselves against their unpleasant opponents to a much greater 
extent that they have actually done. 

Mr. President : You are again going into that question. 

*Mian Muhammad Iftikharuddin: Ifthere is a law like this in the 
country ........ 

Mr. President: It is likely to be abused ; you have already said that. 

*Mian Muhammad Iftikharuddin: Sir. I will now mention just one 
instance. : | 4 

Tam not talking of Pakistan now, but I will try to point out what happened 
in the last 100 years. Our experience of the British Raj shows that there were 
times when the British Government did not have more than 20 people in the 
jail, We know that.in 1865 or 1870 just after the Mutiny when they had killed 
all the Ulemas and all the other people who were responsible for the Jihad 
there was hardly a person in the jail. I am trying to support the point...... 

Mr. President: Order, order. I have already said that you can say 
generally whatever you like on the amendment that you have moved, but it is 
not necessary to give instances at all. Your point is that if such powers are 
given to the Government, they are likely to be abused. That is a simple point 
and you have repeated it several times. What is the use of wasting the 
time of the House by repeating such instances ? 

Mian Muhammad Iftikharuddin: This is exactly what I am not going 
to do, if you allow me to say a few words. What I am trying to prove is that 
the mere existence of this law has proved in the past that it is a very dan- 
gerous thing and the example is a very good one that I was trying to put before 
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the House. There were not more than 20 people in the jail in 1870 and the 
British Government could get up and boast that there is no demand for freedom 
and therefore they need not give freedom to India........ 

-Mr. President : If you are allowed to go on in this way, you can go on 
for days together. I think you are not relevent when you are referring to such 
instances. 

*Mian Muhammad Iftikharuddin : I feel that I am quite relevant, but 
I must bow to your ruling. All that I am trying to prove is that the mere 
existence of such a law is deterrent enough to a new political thought and toa 
new political development which are essential for a living State. I have given the 
example of the British Raj in India when there was not a voice against that 
Raj and yet who can dery that each and every individual of India at that time 
wanted freedom. So, the existence of a repressive Jaw was bad enough. This 
is what I am trying to prove. Likewise, the existence of this abominable law 
will make it impossible for most people in this country to ask for further reforms 
and to ask fo- the overthrow of an undesirable Government. 

That being the case, I oppose this article. I thought that was the point 
which I should have brought to the notice of the House. However, I submit 
to your ruling and T pass on tothe next point. _ 

We have seen during the last th ee years that our judgment can go wrong 
and this is a matter of judgment because it is the executive that take power. 
IT think even the most responsible person in this House would agree that not 
only in one province but in several province— Iremember clearly the case 
in one province—-when one party came into power it arrested some of its oppo- 
nents and when the othe~ party ¢ame into power, it released those persons and 
arrested their opponents. | 

Now, the Safety Act was being used all the time. So knowing this that 
deople are human, people can be personal, people can be selfish people even be 
unscrupulous as has been seen even in a short period of three years, I think the 
existence of such a law is a dengerous thing for the future development of Pakis- 
tan and it should be opposed. Even as individuals, I submit, the Government 
judgment in all cases can be very wrong. The Government considers a person 
to be guilty, sends him before the highest tribunal where it is discovered that 
he is not guilty. Now I donot blame the Government for sending the person 
before the highest tribunal or even before the court of a sub-judge. Never- 
theless, it has been found that the highest people—not a _ sub-inspector 
whose judgment one may say can go wrong, not an Inspector General 
of Police or a Deputy Commissioner or a Collector—ever higher authorities 
have considered certain people guilty and in courts it has been 
found rightly or wrongly that they were not guilty. Now such mistakes can 
take place, such fallacies are understandabJe, and in that connection, 
Sir. I think asI have already read out one or two things on that I would 
point out just one instance from the Quaid-i-Azam’s speeches which illustrates 


or proves the stand that I am trying to take on that question. In defending 
a case he said : 


_ “ I am not one of those men who encourage any action or any offence but I do main- 
tain and I have drunk deep on the fountain of constitutional law—that the liberty of a man 


Hs ric highest thing in the law of any constitution and it should not be taken away in this 
ashion.” 


I will not go on, but I was saying that even a legal mind feels that it is the 
most important thing and it should not be left into the hands of factional 
leaders or should not become a toy to be played with as they want to remain in 
power. So, Sir, I feel that in taking this decision today—during the past one 
year we have had a good deal of bitterness in this House on the question of civil 
liberties, on the question of Ordinances, but this is a different occasion altogether— 
today, Sir, we are framing a new law. In fact, this is the first product of our 


* Speech not corrected by the Honourable Member, 


THE INTERIM REPORT OF THE COMMITTEE ON FUNDAMENTAL 95 
RIGHTS AND ON MATTERS RELATING TO MINORITIES 


genius which we have talked for three years or in fact for ten years, even before 
Pakistan came into being. This is the first fruit ; this is the first flower of our 
efforts to show to the world what a wonderful background, what a wonderful 
tradition, what a wonderful soil we have in which we will give birth to, or from 
which will raise something—let the Constitution be Liberal, be it Social, be it 
Keonomic—something that the world has not seen before, because we are laying 
our foundations, we are drawing our inspiration from moral principles, unlike 
most of the States and peoples of the world. 

Now, after that on this first day of discussions, when I see this law, Sir, it 
really shocks me and J have a feeling after what I have read from the speeches 
of the Quaid-i-Azam that if they search their hearts it will shock even most of 
those who have so far supported the cause of Ordinances and such laws, I there- 
fore appeal to them and I would just ask them to test one point and that is 
this. Do they feel or do they not feel that they too can make mistakes ? Ifthe 
people living in Karachi, if the people whom we consider as the embodiment of 
ideals for which Pakistan stands—and they are the people who have the reins 
of power in their hands today—even if they can make mistakes in their judg- 
ments—and I think the stage has reached when they themselves feel that they 
can have made mistakes sometimes ; they should not become arbiters of their 
own actions—then let us have our law courts, let us have our judges, let us 
allow them to function freely and fairly so that even if there is one or twenty or 
thirty persons, who should have been actually behind the bars, are going about 
merely because there is no Ordinance, no preventive detention, well I say, Sir, 
that we should allow these twenty or thirty persons to go about. If this State 
of seven or eight crores of people isso shaky that it can be overthrown by the 
activities of twenty or thirty or even by the activities of 5,000 such criminals, 
T think, Sir, they should be allowed to go about. 

Mr. President: Mian Iftikharuddin, you are criticizing the present Admi- 
nistration. — | 

Mian Muhammad Iitikharuddin : Iam not criticizing the present Admi- 
nistration .... 


Mr. President: Then whom are you referring to ? 

Mian Muhammad Iftikharuddin: Iam saying that even if we have such 
people we should not curtail their liberty. 

Mr. President : You are not saying that. Please be relevant and speak to 
the point. I have repeatedly told you that we have nothing here to do with the 
behaviour ot the present Government. | | 

Mian Muhammad Iftikharuddin : I was not talking about the behaviour 
of the present Government. I was saying that even if... . 


Mr. President : I know what you were saying. Please go on. 


Mian Muhammad Iftikharuddin : I was saying that even if 5,000 people 
were going about whom under the preventive detention law we could have put 
into jail and who should be in jail under the present law... . 

Mr. President : That is hypothetical. 


* Mian Muhammad Iftikharuddin : No. The Government fears that 
there may be trouble, but I say that we are framing a Constitution after all for a 
Government and if the Government may fear that there may be four. or five 
thousand people going about as criminals—as enemies of the State, who should 
be inside jail ; therefore there should be such a preventive law—even then such 
a preventive law should not exist: because a State of seven or eight crores of 
people should be strong enough, should have confidence in itself enough to 
withstand 5,000 criminals or 5,000 spies. That is the point I was trying to bring 
to your notice. 
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With your permission, Sir, finally, I was saying in this connection—-because 
I shall be getting up frequently as there are about 75 amendments standing in 
my name in the course of this debate and on the Fundamental Rights Com- 
mittee and then on the Basic Principles Committee—and I would like with all 
respcet to bring it to your notice that only this morning I heard a speech from 
the Deputy Minister, who spoke nothing for ten minutes except to attack my 
Marxism or to attack my personality, and related a story of a school-boy who 
would recite his couplets at every place. Now, Sir, I have not stooped to that 
level. I would have easily attacked any individual there. Even the Professor 
himself I could have attacked. It is just possible that you may be quite justified 
in what you do but when remarks are made and speeches are made from the 
other side making attacks as the Professor did for a long time in which I was 
the target of his attack, no objection is taken to those remarks or speeches. 
[am not trying to cast any aspersion on you ; you may be quite justified in 
that but when even a far-fetched reflection or reference is made on the 
Gove nment you take objection to that whenever it comes from this side. 
When you do so the result is that weak and nervous people like myself are 
then in no position to make their speeches. Our position is made still more weak, 


Mr. President : Ordinarily you speak longer than any other Member of 
this House. But now that you have made that grievance I must point out 
that your mind is obsessed with the present administration that you try to 
avail you: self of any opportunity to fall foul of the Government. 

We are not concerned with the Government here. You can speak generally 
on your amendment. I shall allow you to go on doing so as long as you like 
but I shall appeal to you not to take too much time of the House. If you are 
really sincere in your attempt to expedite the framing of the constitution you 
can, I think, very easily finish your speeches within a shot time. I would 
therefore, appeal to you not to indulge in irrelevant discussion. 


Shri Dhirendra Nath Dutta : Mr. President, I want to know whether 
in view of what you have said I can refer to this Government as well as the 
eonduct of the Governments of the world in other countries. I want to refer 
to this to show how the Governments of the world, are taking away all the 
liberties of the human beings. In doing so I think we are entitled to refer 
to the conduct of this Governments and the conduct of other Governments 
of the world. 


Mr. President : Everyone knows what is what. Being on a point like 
this if you are to give instances or describe the behaviour of the Governments 
of the world, not only of the Governments of the world of the present day but 
throughout history in that case you can take years in developing your point. 
That is why I was appealing to your side that if it is not your intention to 
delay the framing of the constitution then Mian Sahib can very easily make 
himself understood within a very short space of time. 

*Mian Muhammad Iftikharuddin: On a point of explanation. When 
I cite even instances of British Government I am just made to sit down. I 
cannot even illustrate my point. Whenever I discuss the detention ordinance, 
which is the creation of this Government and the most important enactment that 
we have passed during the last three years and give any instance I am made 
to sit down. Even if I illustrate from my own experience that I have undergone 
during the last few years I am not allowed to speak. It was no intention of 
mine to cast any aspersion on the Government. I would have done it, if I 
wished to do so, in a straight manner which I am used to do up to this time. 
But this is not the intention. I was merely trying to show that nobody in any 
place can be infallible, and every human being is fallible. That is all I was 


trying to show. 
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Mr. President: If you only refer to that that is quite enough. Everyone 
in this House, Mian Sahib, knows about the behaviour of the British Govern- 
ment. But if you want to illustrate the exact behaviour and narrate details 
of that Behaviour then you can goon speaking for hours together. Is that 
really necessary ? You can refer to a few instances, and Members will be able 
to follow you very easily. I think if you better confine yourself to only a few 
instances instead of elaborating on those instances. That would be quite proper for 
you. Do you want to continue still ?. 


The Honourable Pirzada Abdus Sattar Abdur Rahman: He, has 
finished, Sir. 


*Mian Muhammad Iftikhar uddin : To tell you the truth, this is a time 
when you cannot just stand. You may be absolutely just and you are just 
but in this morning’s 20 minutes, speech Dr. Qureshi gets up and speaks about 
me and attacks me personally and there is no objection. That is you, constitution 
but when I speak and illustrate my point and try to give an example as to 
what my point is, well, I am just made to sit down. So Sir, I sit down. 


Mr. President : You can illustrate your point and you can Cite instances as 
many as you can but you cannot elaborate those instances because everyone 
knows what you mean to say. You can speak if you like. 


*Mian Muhammad Iftikharuddin : Thank you, Sir. I do not want to 
avail myself of this opportunity. 
Mr. President : I have tu place the amendment tv the House : 
Amendment moved : 
“ That after clause (2) of Article I of Part II, the following be added :— 
‘(a) No person shall be detatined without trial except in case of war. 
(b) When any person is detained in pursuance of an order made undertany law provid. 
ing for preventive detention, the authority making the order shall, as soon as may be, 


communicate to such person the grounds on which the order has been made and shall afford 
him the earliest opportunity or making a representation against the order. 


(c) No law providing for preventive detention shall authorise the detontion of a person 
for a onger period than three months unless High Court has reported before the expiration of 
the said period of three months that there is in its opinion sufficient cause for such detention. 

The Honourable Mr. Nurul Amin: Mr. President, Sir, I will take up the 
last principle advocated by the Honourable Member moving this amendment, 
that is to say, that if about 5,000 people are in imprisonment under the 
preventive order and if that is their total number then he thinks that it is a most 
cowardly act on the part of Government and 8 crores of people to pass such 
enactments. He said we should not fear these 5,000 people. 


He thinks that they should not be detained under preventive order for that; 
reason. If that principle is accepted, Sir, I do not see any necessity of passing 
any act for ordinary criminals also because the percentage of ordinary criminals 
is not very much. They may be much less than probably 1/4th percentage or 
the total population but even then we have got all these. penal laws for their 
punishment. So I feel sure that that is no argument that when the number of 
criminals is less than the number of the entire population there should not be 
any law for their detention. If this principle is accepated then I do not see any 
necessity of any legislation for bringing criminals to book. 


Now, Sir, with regard to the amendment my objection is this that essential 
things have been confused with non-essentials. Here we are to give certain 
instructions in essential matters not that we can provide for everything in these 
essential directions. We have said that life and liberty of a person should not be 
deprived of save in acccordance with jaw. That is the main principle and law 
includes preventive law too. But when this preventive law comes before this 
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House or future House they will certainly take into consideration all the provi- 
sions in that law. They will certainly make provisions for due _ pro- 
tection of the person detained and about his defence and comfoit and all other 
necessary matters. But here these have been inserted as if we are discussing 
and considering a Bill on preventive detention. Quotations have been 
cited from the late Quaid-i-Azam’s various speeches in the Indian Legisla- 
ture before Partition but you must realize that the arguments contained in 
those speeches are based on them will have their force when these are 
used in connection with a specific Bill on that particular issue when it 
comes before this House. 


But now in granting fundamental rights we are giving directions for 
providing fundamental rights in the constitution and we do not want to 
say that after 2£ hours a _ person has got to be produced before 
a@ magistrate and he should not be detained more than three months, etc. 
These are matters of detail and these are already inherent when we 
say that nobody’s liberty can be taken away without satisfying the provi- 
sions of law and when that law comes in  we_ shall certainly discuss all 
these matters. So I should submit that all these suggestions that are in- 
corporated in the form of amendments will have their proper forum and 
place when the particular law comes up before the House and not now. 
On these amendments my suggestion is that we should not devote more 
time in discussing such matters because these are matters of detail and 
we should dispose of the main and most essential rights which are going 
to be granted tothe citizens. 


Shri Dhirendra Nath Dutta : They are not children. 


The Honourable Mr. Nurul Amin: May be second stage of child- 
hood. 


The Honourable Pirzada Abdus Sattar Abdur Rahman: I ain 
sorry to remind my honourable friend that he does not have a complete 
picture of the fundamental rights that are being proposed in this report 
for the citizens of Pakistan. If he had a complete picture in his mind he 
would not have opposed the passing of this report or tried to delay its 
passing. He forgets that in the same part there is a provision subsequent- 
ly with regard to writ of habeas corpus and I do not know if he has 
got the right conception of the rights of citizens under the write of habeas corpus. 
Othrwise he would not have mixed up preventive detention like this. 
All along, Sir, he has been arguing for misuse of power of detention without trial. 
He has said that any future Government coming in might put their opponents 
in jail without any cause, without any reason. That has been the substance of 
the instance quoted by him and the arguments repeated by him over and over 
again. He has been speaking about them in this House, but he conveniently 
forgets that under the writ of habeas corpus no person can be brought before a 
High Court or the Supreme Court whether he has been detained under thie 
Safety Act, under the detention provisions or any other Act, whether with 
trial or without trial and if the court finds that the detention is mala fide—those 
are the instances to which the honourable mover has been referring all along— 
then that person will be released forthwith. Therefore, Sir, when a complete 
picture is before the House, the writ of habeas corpus is given. That means, 
it is a safeguard for all the cases which have been mentioned by the honourable 
mover today in the House. Then I do not see why he should paint such a 
picture befo:e the world and say that we are framing 2 constitution in which 
there is no personal liberty. We are detaining people without trial and no 
opportunity is being given to them for going before courts of law. Certainly he 
would agree and that is why he has conceded by proposing this amendment 
that in reasonable cases—that is the purpose of his amendment—where the 
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detention is justified the man may be committed to custody under preventive 
detention without trial. That is what he proposes. That is the purpose in 
arguing fo- three months that the High Court may revise it. But, then, this 
provision exists inthe nature of habeas corpus. Certainly, there is a complete 
liberty. That is a guarantee to the individual and that is provided that writ 
of habeas corpus shall not be suspended, except in the event of a grave emer- 
gency. ‘Today he has stated that in the case of a war, anybody may be detained. 
Therefore, the object that is sought to be achieved by this amendment is already 
arenas I do not think, therefore, it was necessary to move this amendment 
at all. 

Further, Sir, with all respect to the drafting capacity of the honourable 
move, IT may remind him that the amendment as proposed by him is self- 
contradictory. In the first part of the amendment he says that no person shall 
be detained without trial. Again, subsequently, he savs a person may be 
detained for three months without t ial and, again, the second part.... 

Mian Muhammad I[ftikharuddin : You have not read it well. 

The Honourable Pirzada Abdus Sattar Abdur Rahman: [ have read 
it fully well and I will ead it again to make you understand what you have 
written which probably you have not understood. 

In the first part of the amendment he says no person shall be detained 
without trial, except in war. There is no limitation at all. No person shall be 
detained without trial, preventive or other detention. He has not said the word 
“except ’? anywhere. Then he says : No law providing for preventive detention 
shall authorise the detention of a person for a longer period than three months 
unless High Court has reported... Therefore he concedes that there may be 
detention for th:ee months without trial. So the first part contradicts part (c). 
On this motion also, Sir, I think he did not probably think at that time what he 
was writing. He put in one thing—no detention without trial. ‘Then, again 
he brought in the conditions under which he may be detained, but all the same, 
as I have submitted, the pictu e of the fundamental rights is complete. We 
have got compiete safeguards in the existence of the writ of habeas corpus, 
under which all mala fide detention by Government whether under Safety Act 
or any other Jaw that may be passed subsequently: -that is mala fide detention 
for personal purposes—is unjustified. Thon the High Court has got power to 
release that person. Another thing I may bring to the notice of the Honourable 
mover is that here we are discussing the future powers of legislation by Parlia- 
ment and as Mr. Nurul Amin has said, ail] the time the honouralle mover has 
been discussing as if we a e discussing or formulating the Safety Law and ail 
these details have been proposed as if he was detained under Safety Law and 
his case must be revised after: three months. These amendments he may bring 
when the law comes before Parliament. For all these reasons, I think the 
provisions already made in this Article are complete and sufficient to sateguard 
the liberty of a citizen of Pakistan. I, therefore, oppose this amendment. 

Mr. President: The House stands adjourned for twenty minutes, till 
5-30 P.M. for Asar Prayers. 

The House then adjourned till Thirty Minutes Past Five of the Clock, in 
the Evening, for Asar Prayers. 


The Constituent Assembly of Pakistan re-assembled at Thirty-five 
Minutes past Five of the Clock in the Evening, Mr. President (The Honour- 
able Mr. Tamizuddin Khan) in the Chair. 


Ce 


ee 


INTERIM REPORT OF THE COMMITTEE ON FUNDAMENTAL 
RIGHTS AND ON MATTERS RELATING TO 
MINORITIES-—(Continued) 
Prof. Raj Kumar Chakraverty: Sir, I do not want to speak on any 
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amendment but I want to be clear on a point of procedure. Sir, you 
will notice that Articles 7, 8,9 and 11, deal with the same matter—pre- 
ventive arrest and detention. Some members have tried to put a proviso; 
others. have suggested independent amendments. I want to know whether 
you will allow us to have discussion and vote Article by Article or you 
will allow us to move all the amendments, and then to have voting, 
article by article. I find the Honourable Mr. Abdus Sattar has given 
reply just now possibly on behalf of the Muslim League Party. If I am 
allowed to move my amendment and ihen Mr. Dutta is allowed to move 
his amendment, the Honourable Pirzada will have to say all these 
things again. Therefore, I suggest you kindly allow us to move our 
amendments fiirsi and then there may be one reply. They all deal with 
preventive arrest. 

The Honourable Pirzada Abdus Sattar Abdur Rahman: Eight is 
about acquisition of property. 


Prof. Raj Kumar Chakraverty: No, Sir. Amendment No. 8. 


The Honourable Mr. Liaquat Ali Khan: I think the suggestion that 
has been made is a very good one. It would save the time of the House 
if all these amendments were moved now and they were all discussed 
together. They could be put to vote one by one. 

The Honourable Mr. Abdul Hamid: I visualise some difficulty. 
Some parts of the amendments are identical and some part different. How 
to vote. oo 

Dr. Mahmud Husain: It will be separate. 

The Honourable Mr. Abdul Hamid: Certain matters in which we 
have voted against, how can we vote for the same thing again ? 


Dr. Mahmud Husain: Voting will be separate. 


The Honourable Mr. Abdul Hamid: Some parts are identical and 
some parts are not. 

Mr. President: I think it is better that they may be moved to- 
gether. If one is covered by the other, that will not be put to vote, 
In that case,do you want that while discussion on this amendment is 
going on, you move the others? 


Some Honourable Members: Yes. 


Mr. President: (Addressing Sardar Shaukat Hyat Khan) You may speak 
later on. 


Sardar Shaukat Hyat Khan: The amendment is already half way 


thpough. This procedure may be applied after discussion on this amend-. 
Ment IS over. 


Mr. President: That will not prejudice you in any way. 
Sardar Shaukat Hyat Khan: That would not, but we are.... 
Mr. President: Yes, Mr. B. K. Dutta. 


Mr. Bhupendra Kumar Dutta: Sir, I beg to move: 
‘‘That the following provisos be added to clause (2) of Article 1 of Part II:. 

‘Provided that when any person is detained in pursuance of an order made 
under any law providing for preventive detention, the authority making 
the order shall as soon as may be, communicate to such person the  spe- 
cific grounds on which the order has been made and thereafter, shall afford 
him the earliest opportunity of consulting a legal practitioner of his choice 
and of making representations against the order. _ 

*Provided also that no law providing for preventive detention shall authorise 
the detention of a person for longer than three months unless an advisory 
hoard consisting of persons who are, or have keen, or are qualified to be 
appointed as, Judges of a High Court has reported before the expiry of 


the said period that there isin its opinion sufficient cause for such deten- 
tion, 
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‘Provided further that a new board of the same nature shall re-examine and 
pronounce upon the case in the eventofa fresh order for the continua- 


tion of detention which shall not hold good for longerthan a period of 
six months. 


‘Provided also that a person held in such preventive detention shall receive 
treatment in conformity with his hcalth and hygienic and intellectual needs 
as well as habits and status in life and in accordance with rules to be 
frained in this behalf by the Legislatures, Provincial or Central, as the case 
inay be. Provision shall also be made for the maintenance of his family 
and for the proper protection of his financial interests, ’”’ 


Shall I speak also at the same time ? 
Mr. President: Yes, you may speak. 


Mr. Bhupendra Kumar Dutta: SirJ desire with all my heart that 
the power to detain a person without a fair trial should not find place in 
the Constitution. But it. is likely that the House will take a different view. 
[ recognise that we are passing through difficult days, although TI hold’ that 
most of the ditliculties of the day are of our own creation, I mean, the 
creation ofthose who sit at the top of the society—society not only of our 
country but almost of all countries of the world. Because those sitting at 
the top are for their vested interests, resisting the normal adaptation of the 
social structure to the presentday conditions and productive forces, weare 
being compelled to resort to all manner of abnormal shifts and devices. This 
detention business is one such device. If then you will have it, it must be 
recognised that it is a device of injustice and as such its mischief must be 
circumscribed as far as human ingenuity can contrive We must be cons- 
cious that here weare about to withhold and not extend the chiefest of the 
fundamental rights of a living human being. | 

The first three provisos come in because it isin the very nature of all 
administrators that they would look for the easiest method of administration, 
and in doing so totry by all means to give short-shrift to considerations of 
ordinary justice. Friends would easily recall the Dieyfus case. Dreyfus 
was accused of high treason, subjected to ignominy and deported. Then 
because Col. Picquart, the head of the detective bureau, a year later found 
out that Dreyfus was not guilty and had been punished for somebody 
else’s offence, Picquart was removed from service. Again because Emile 
Zola made a powerful protest, he was also imprisoned. ‘This is. 


Mr. Nurul Amin: World is inhuman . 
Prof. Raj Kumar Chakraverty : Let us safeguard it. 


Mr. Bhupendra Kumar Dutta: Thisis the way of the administrator 
and we should not give him the power to function unfettered in such a 
matter as depriving citizens of their personal liberty. 

Here, I should like to narrate a story from my personal experience. 
It was the days of the Indo-German conspiracy of 1914-18. I was then in 
hiding and a letter of mine fell into the hands of the Police. That letter 
made mention of one Profulla ofthe Bangabasi College. I meant a professor 
and not any Profulla and used the word only to divert attention and make 
identification difficult. Allthe same the Intelligence Branch hauled up quite 
anumber of Profullas who were students of the College, never suspecting 
that I might mean a professor. All these Profullas were harassed, . parti- 
cularly one, who happened to be the relation. of a detenu. This youngman 
for nothing suffered in detention for months. | | 

To guard against such oppression my amendment requires that every 
executive order must be scrutinized by experienced Judges on the basis of 
facts placed before them—though secretly. I know facts are in such cases 
looked up and judges also function within the framework of a particular 
social or political set-up. As such in our detention period during the first. 
World War, 1,220 cases were placed before Justices Chandravarkar and 
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Beachcroft and.out of them only 20 were found not guilty of the charges laid 
against them. Yet, I think, it is some protection against injustice. 

The amendment further provides for an opportunity to the detenu to 
know the specific charges brought against him, then to consult a lawyer of 
his choice and make representations refuting the allegations. According to 
civilized conception of law, every person is treated as innocent until he 
is proved guilty—the burden of proof lies on the accuser—but in the case 
of a person detained without trial, he is to prove his own innocence. In that 
‘absurd position, the charge laid against him is almost always too vague and 
too general into the bargain. For instance, if ever I should be in the privi- 
ledged position to charge Mr. Liaquat Ali Khan that he conspired with certain 
persons to overthrow by violence the State of Pakistan, I dare say, he 
could not establish his innocence. 


The Honourable Mr. Liaquat Ali Khan: Nobody would believe it. 

Mr. Bhupendra Kumar Dutta: In fact, in 1925, the late Pandit 
Motilal Nehru read out, in the Central Legislative Assembly from the copy 
of a representation I had sent to the Secretary of State for India from 
Bassein Central Prison in Burma, the charges then brought against us. He 
confessed that if those charges were brought against him, he would not be 
able to refute them. Therefore, this amendment requies that the charges 
brought against the detenu must be specific and he must obtain the assist- 
ance of a lawyer. 

That is hardly any remedy in the ho>eless situation in which a person 
without trial finds himself. Yet something has to be considered as better 
than the vague sort of thing often typed out in a sheet of paper called 
the charge-sheet. In some confidential papers in course of the last two years 
I have seen it mentioned that a certain person is an ex-detenu. Can that be 
a charge ag-inst somebody ? Yes, some people were detenus under the 
British rule and it is more than probable that had not those people chosen 
to suffer that way, this sub-continent would still be under British heels and 
we would nct sit here today to write the constitution of a free Pakistan. But 
what has his being a detenu then got to do with his conduct or activi- 
ties now? ‘To deal with such frivolous and shameless charges leading to 
the deprivation of a citizen’s liberty, the amendment provides that the 
charges laid against him together with his answers must be examined by a 
body of Judges before the order of detention is confirmed. 

Then there is provision that the detention shall not be indefinite and 
that the detenu must not remain a forgotten quantity in his prison cell. His 
case must be re-examined by airesh board if he is to be detained for another 
six months. Our experience is that if the same judicial board continues, 
it functions simply by confirming its old findings. 

Few of our friends here can probably imagine that hard labour inflicted 
even for a long period is often far more preferable than indefi nite detention. 
A blank future tells on the nerves, the mind and the health of a man 
very much more powerfully than a known future, however hard. 

Yet, it isa sad commentary on our present situation, some administrators 
support harsh treatment to detenus, publicly urging that they are to be 
treated as enemies of the State. The treatment that is being now meted 
out to them in respect of food, clothing, recreation and intellectual amenities 
and their family and financial requirements would be considered dis- 
graceful even if received from foreign imperialists. Fortunately, we still 
cote across administrators with different views. J could not do _ better than 
quoting the Prime Minister of Pakistan on that point. He once said, yes, 
they might he enemies of the State. But have we proved that they are 
enemies of the State? That is an intelligent view, an enlightened view of the 
matter. But unfortunately, as such enlightened view isso very rare amongst 
us, I have put inthe last proviso in this amendment. 


‘HE INTERIM REPORT OF ‘THE COMMITTEE ON FUNDAMENTAL ius 
RIGHTS AND ON MATTERS RELATING TO MINORITIES 


I hope my friends here will not grudge the poor wretches the smal! 
mercies this proviso seeks to confer. It does not behave us to be cruel in 
our attitude in this House. It amounts to being cruel to our future gene: 
rations. Besides, we should not exhibit before the world as if we do not 
care for personal liberty. I, therefore, urge on you to accept the amend- 
ment if not the earlier one of mine. 


Mr. President: Amendment moved : 
‘‘ That the following provisos be added to clause (2) of Article 1 of Part IJ : 


‘ Provided that when any person is detained in pursuance of an order made under any 
law providing for preventive detention, the authority making the order shall, as soon as 
may be, communicate to such person the specific grounds on which the order has been made 
and thereafter sha!1 afford him the earliest opportunity of consulting a legal practitioner of 
his choice and of making representations against the order. 


Provided also that no law providing for preventive detention shall authorise the 
detention of a person for longer than three months unless an advisory board consisting of 
persons who are, or have been, or are qualified to be appointed as, Judges of a High Court 
has reported before the expiry of the said period that there is in its opinion sufficient causc 
for such detention. 


Provided further that a new board of the same nature shall re-examine the pronouiice 
upon the case in the event of a fresh order for the continuation of detention which shall not 
hold good for longer than a period of six months. 


Provided also that a person held in such preventive detention shall receive treatment 
in Conformity with his health and hygienic and intellectual needs as well as habits and 
status in life and in accordance with rules to be framed in this behalf by the Legislatures, 
Provincial or Central, as the case may be. Provision shall also be made for the maintenance 
of his family and for the proper protection of his financial interests. ”’ 


Prof. Raj Kumar Chakraverty : Sir, I move: 


“* That the following provisos be added to clause (2) of Article 1 of Part I]: 


‘Provided that when any person is detained in pursuance of an order made under any 
law providing for preventive detention, the authority making the order shall, as soon as 
may be, communicate to such person the grounds on which the order has been made and 
shall afford him the earliest opportunity of making a representation against the order. 


Provided further that no law providing for preventive detention shall authorise the 
detention of a person for a longer period than three months unless an adivsory board consisting 
of persons who are, or have been, or are qualified to be appointed as, Judges of a High 
Court has reported before the expiry of the said period of three months that there is in its 
oPinion sufficient cause for such detention. ”’ 

Sir, my amendments is almost on the same lines as that of Mr. Bhupendra 
Kumar Dutta except for a slight difference. He wants the assistance of a legal 
practitioner for the detenu to defend his case, whereas I have foregotten to put 
it down. My amendment has also omitted the last two paragraphs of his 
amendment. My task has been very much simplified by the elaborate way in 
which he has supported his amendment. 

Sir, I know that some of the provisions of our fundamendal rights have been 
borrowed from the Irish and other constitutions. The amendment that I have 
moved has been borrowed from the Irish and some other constitutions. So, it 
cannot be said that this is something new in the history of the constitutional 
law in the world. I have to admit that in certain cases persons have to be 
arrested and detained just to prevent them from doing some mischief. But my 
point is that this is a very dangerous provision and we ought to put a check upon 
such an arbitrary exercise of powers by the executive Government. Everybody 
can be arrested in due course of the law. That is very good law, but the 
chances are that this law is very often abused in the hands of an irresponsible 
executive or in the hands of unscrupulous officers. Now, it is our duty .to mini- 
mise the chances of such an abuse of law which says that any person can be 
arrested in course of law. I have suggested two remedies, and my friend has 
already said that as soon as a man is arrested, the Government must inform 

him of the grounds of his arrest. This is a remedy that I have suggested and it 
will put a check upon the arbitrary exercise of power so far as that law is 
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concerned. We know how these arrests are made and bow persons are detained. 
It is our experience that the executive gets reports about certain persons from 
tts watches and spies, who are not very responsible sort of people and the 
Government get those reports from their spies ex parte. The detenu or anybody 
else has no chance of testing thosc reports or verifying them and on the strength 
of those untested and unverified reports hundreds of people have been put into 
jail in many countries and sometimes grievous mistakes have been made in the 
case of arrests and detentions of innocent. persons. My friend Mr. Dutta has cited 
some cases and I will tell you of one case which took place in 1917 in Bengal 
and which created a great sensation at the time. A lady by the name of Sind- 

wala was suspected to have done something wrong or was likely to do something 
wrong. The police caught hold of this lady who was not really the suspected 
person. Evidently, there was a mistake. Some time later the mistake was 
found out and she was let off after a lot of trouble. So, there is a scope for mis- 
takes and errors as my honourable friend, Mr. Nurul Amin, was saying a few 
minutes ago. In order to avoid such mistakes and errors, we suggest that the 
person arrested and detained should be told definitely the grounds of his arrest 
and detention and if there is any mistake or error the Government will get a 
chance to rectify it at an early date.. But I shall not be satisfied with the * deci- 
sion of the executive only in this matter even if the mistake is corrected. The 
executive may think that there has been no mistake or error and the person 
concerned has. been.1ightly arrested and detained. My submission is that the 
executive is not above all errors and mistakes and there must be somebody else 
to sit in judgment over them. Therefore, I have suggested that there must be 
something like a quasijudicial review of such cases periodically. It is not 
proper that the executive Government-should be the prosecutor, the investigator 
and the judge at the same time. Let them by all means be the investigator and 
the prosecutor, but the judgment about the guilt of the arrested person or the 
supposed guilt of the arrested person should be left to somebody other than the 
executive. Therefore, my suggestion is about the periodical review of the cases 
of these detenus by a quasijudicial board. 


Now, we must forget the dictum which is very handy in the hands of some 
members of the executive that once a detenu always a detenu. A detenu should 
not be detained indefinitely without trial. If there is a provision for this sort of 
a quasi-judicial review of cases, the dictum that“ once a detenu always a 
detenu ”’ shall not prevail.. The Honourable Pirzada has just said in the course of 
his reply that if somebody is aggrieved, he may go to the High Court with a 
petition for habeas corpus and he may get his freedom. Sir, we have known of 
cases in recent years—and this has happened very recently in India—where 
people have gone to the High Court and the High Court has decided that so and so 
has been arrested and detained in the course of law or according to procedure of 
law and therefore the High Court cannot interfere. No doubt there is the valid 
right of the habeas corpus, but when a person is arrested according to law and 
when the Government can show there is nothing wrong so far as the arrest of the 
person is concerned, the High Court at once ‘will wash its hands clean of it and 
will send the man away. 


The Honourable Pirzada Abdus Sattar Abdur Rahman: There is nothing 
wrong in this. 

Prof. Raj Kumar Chakraverty > Well, in e very case the executive 
Government says that they have done it bona fide. It is therefore the bona fides 
of the executive Government. 

The Honourable Pirzada Abdus Sattar Abdur Rahman: The High 
Court will decide the bona fides in the case of habeas corpus applications. If it 
is mala fides they have. to,release the person. 
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Prof. Raj Kumar Chakraverty : Sir, the High Court is not shown the 
grounds and the details of the case against the detenu ; that is the trouble, and 
the executive claims the privilege that they are not bound to give details and 
the reasons for the arrest of such persons. That is the difficulty. 

My honourable friend, Mr. Nurul Amin, remarked that this is not a matter 
for discussion along with the fundamental rights ’ laws and that this matter 
should be discussed when the Safety Act comes up for consideration in the House. 
| beg to differ from him. Well, there may be Safety Acts ; there have been 
Safety Acts in many countries. People have tried to bring in provisions like this ; 
they have failed. Therefore, Sir, when you are going to make these funda- 
mental laws about freedom and liberty of persons, it is our duty to insert certain 
provisions here, so that there can be no arbitrary exercise of this power of 
detention and arrest by the executive. 

Finally, Sir, I would make an appeal to my friends opposite. Let them 
remember that we are making these fundamental laws for all times to come, 
not only for ourselves but for our children and for our children’s 
children. The world is moving very fast; the conditions of today may 
not be the conditions of tomorrow ; those who are on the Treasury in any 
country in any Government, may not sit in the same position tomorrow or a few 
years after. So let us make a food law, let us make a complete law in any case. 
If we do not do that, whatever the reasons, the curse of our children will be 
on us. | 

Mr. President : Amendment moved : | 

‘* That the following provisos be added to clause (2) of Article 1 of Part II : 

* Provided that when any person is detained in pursuance of an order made under any 
law providing for preventive detention, the authority making the order shall, as soon as 
may be, communicate to such person the grounds on which the order has been made and 
shall afford him tke earliest opportunity of making a representation against the order. 

Provided further that no low providing fer preventive detention shall authorise the deten- 
tion of a person for a longer period than three months unless an advisory board consisting 
of persons who are or have been, or are quarified to be appointed as Judges of a High Court 
has reported before the expiry of the said period of three months that there is in its 
opinion sufficient cause for such detention. ’ ”’ 


Now the amendments are under discussion. 


*Shri Dhirendra Nath Dutta: Sir, I beg to move: 

‘‘ That the following new Article 2A be added after Article 2, Part II: 

‘2A. (1) No person who is arrested shall be detained in custody without being 
informed, as soon as may be of the grounds for such arrest nor shall he be denied the right 
to consult and to be defended by a legal practitioner of his choice. 

(II) No law providing for preventive detention shall authorise the detention of a per. 
son for a longer peried than three months unless— 

(a) an advisory board consisting of persons who aro, or have beei, or are qualified 
to be appointed as Judges of a High Court has reported before the expiration of the 
said period of three months that there is in its opinion sufficient cause for such detention, ? ” 


Mr. President Sir, I should not inflict any speech over the matter 
because the matter has been discussed by my two esteemed friends, the previous 
speakers. But, Sir, Iam sorry my Prime Minister, Mr. Nurul Amin, is absent, 
T want to give a reply to his observation that this is a matter of detail and so it 
can be taken up only when the Public Safety Act is introduced before the Con- 
stituent Assembly. That is not so, Sir. It is a matter which deals “with the 
liberty of the human beings. Detention without trial should not be allowed 
to be made. We have allowed, Sir, detention without trial in certain cases 
and weare imposing restrictions upon the executive to bring forward a 
legislation like this. The executive can bring forward a legislation only 
in Cases when the preventive detention shall be allowed but shall be allowed 
under certain circumstances. Sir, that is a matter which deals with the funda- 
mental rights of the human beings and so it should be considered today, not 
at the timewhen the Public Safety Act is introduced in the Legislative Assembly. 


—_ 


aE CORY 


* Speech not corrected. by the Honourable Member, 
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Then, Sir, the Honourable Mr. Pirzada has spoken of the habeas corpus 
eases. This hac been taken, Sir, so far as I can see from the Indian 
Constitution. You know, Sir—you are aware--that after the Indian Con- 
stitution was passed many applications were made for habeas corpus which 
met with failure because under the Public Safety Act the executive has 
the power to detain a man and it had no obligation to communicate 
grounds of detention and therefore the habeas corpys applications were 
rejected. But after the Constitution was passed in India they have made a 
provision like the provision which is sought to be incorporated in the 
Constitution. 


Then, Sir, you know under Article 22 the fate of the habeas corpus 
applications : many persons who had been detained were found to have 
been illegally detained and they were let off after the Constitution had 
been passed. So the argument advanced by the Honourable Mr. Pirzada 
does not hold good. Unless we make a provision like this the High 
Court will not be able to grant any relief; the High Court will be able 
to grant relief only it you make a provision like this. Unless you do it 
the people will not be given their right. We are now dealing with the 
rights of the people—the human rights of the people—and this is an 
occasion when this should be introduced; not, Sir, at the time when the 
Public Sefety Act is being introduced in the Legislature. 


Today, in the morning we were hearing from Begum Shah Nawaz 
that this Constitution that we want to incorporate regarding the funda- 
mental rights is superior to any constitution in the world, but, Sir, 1 
do not know whether I should refer to it but, Sir, I could refer to the 
Constitutions of our neighbouring States. Of course, we do not agree with 
all the Constitutions—there are defects also--but so far as this point is 
concerned it will give a better right to the people and I hope this House 
will have no objection to accepting the amendments that have been put 
forward by us. 


With these few words I commend this motion to the acceptance of the 
House. 


Mr. President: Amendment moved : 
“That the following new Article 2A be added after Article 2, Part II: 


‘2A. (I) No person who is arrested shsll Le detaine1 in custody without being 
informed, as soon as may be, of the grounds for such arrest nor shall he 
be denied the right to consult, and to be defended by a_ legal practi- 
tioner of his choice. 


(II) No law providing for preve. tive detention shall authorise the detention 
of a person for a longer period than three months unless— 


(a) an advisory board consisting of persons who are, or have been, or are 
qualified to be appointed as, Judges of a High Court has reported before 
the expiration of the said period of three months that there is in its 
opinion sufficient cause for such detention.’ ”’ 


Mr. President: All the amendments are now under discussion. 


*Sardar Shaukat Hyat Khan: Sir, I was greatly pained to hear the 
speeches delivered today, speciaily by those worthy gentlemen who 
seconded the Quaid-i-Azam in his efforts for the achievement of independ- 
ence, that is the establishment of Pakistan. I am sorry because the Quaid- 
i-Azam in accepting the presidentship of this House had said that he was 
accepting that office because the Constituent Assembly did not belong to 
any one party or clique but was the voice of Pakistanis—a deliberative 
body in which everyone enjoyed equal status. He had told us that in 
the Assembly there was neither the League nor the opposition nor, for 


*English translation of the Urdu speech. 
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that matter any Prime Minister ; everyone there was a member and no 
more, I see, however, that things now are just the opposite. The duty 
of this House is to frame the constitution of the country after careful 
deliberation and with honesty ;:so that our future generations may lead 
their lives in a better and more independent manner. But I am_ sorry 
that certain Members have tried to make it a party question. I find 
that good amendments are tabled to disappear afterwards. Mr. Gazder’s 
amendment was very good but it has also completely disappeared. Tt 
was such a fine amendment and he could make such a fine speech on it, 
but it has been withdrawn simply because his party did not counten- 
ance it. I fail to understand it. When we do not represent any party, 
why are such things being done ? Remember that the party of the 
pharoah was drowned in the river, it was the Israeli party alone that was 
saved. This very party question sealed Mr. Gazder’s lips so that he kept 
mum. So I would appeal to you not only in the name of the Quaid-i- 
Azam but also in the name of the Objectives Resolution, on which _the 
whole Constitution isto be based, to rise above these party questions. 
Do not forget the 72 persons who, though defeated in the beginning, were 
victorious in the end. 


We should, therefore, honestly’ draw up ovr constitution and on ideal 
of lite which our children and future generations may well be proud of 
and say that their forefathers had not betraved them. 


Sir, I was pained to listen to the speech of my firiend, the Honourable 
Mr. Pirzada, granting that he is a lawyer and his speech did credit to 
his legal acumen, granting that he igs a Minister and his speech upheld the 
dignity of his high office, granting that he ought to have: said all that he 
has said, I would still remind him of a few words of the Quaid-i-Azam, 
in view of his being a lawyer as well as the right-hand man of the 


departed leader. 


Mr. President ; Is this all on your amendment ? 


_ Sardar Shaukat Hyat Khan: This ison that amendment, I am a firm 
believer that no man’s liberty should be taken away for a single moment 
without proper judicia) inquiry. 


*Sardar Shaukat Hyat Khan: Sir, Pirzada Saheb has given a good 
account of himself both as a Pleader and a Minister but he has not taken into 
account the words of the Quaid-i-Azam which we still remember and honour 
as we did three years ago when he was in our midst. Even now we attach the 
same importance to his sayings as we did three years ago. 


Professor Saheb is not present here. With regard to my amendment he 
remarked that I was given to repetition. He further blamed me for repeating 
the same thing over again. He is not perhaps aware of the fact that it is 
incumbent on a political worker not only to repeat a proposal for the preserva- 
tion of civil liberties a thousand times but also to undergo all sorts of haraships 
our teacher, our leader, the Quaidi-e-Azam has taught us to do our utmost for 
preservation of our country’s independence. There is a world of difference 
between a political worker and a professor. A professor justifies a wrong 
thing but a political worker has to face the facts squarely. 


I would, therefore, remind Pirzada Saheb and the Professor that we are 
framing the Constitution of an Islamic State and since this amendment relates 
to the Constitution they should give it propor consideration. 
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Sir, I was saying that our amendment means that we want liberty and that 
we do not want to be at the mercy of any autocractic Government Headed by 
either the Honourable Mr. Liaquat Ali Khan or Mr. Nurul Amin or Mr. Khuhro. 
We will not allow any enactment which may deprive us of our liberty. Pirzada 
Saheb has strongly supported it simply because he happens to be a Minister. 
Let me tell him that Mr. Khuhro may get an opportunity to be a Minsiter some 
day and Pirzada Saheb may find himself interned under this preventive deten- 
tion meaure. If it happens, he will find no place of shelter in Sind or 
anywhere else in Pakistan. It is through preventive detention, that you 
want to deprive us of our liberty. We do not want ourselves or our future 
generations to deprive of liberty. We do not want any Government, even 
if it is constituted by our own people, to be vested with such powers as may 
enable it to intern any innocent person, and finally dismiss his appeal on the 
eround that he has acted against public interest and has therefore been 
interned. Sir, you are following the laws framed by the British and the 
instructions lefé by them. This means a complete negative of freedom. 
You are occupying the Government benches only to use this preventive 
detentioh measures to intern your opponents, even though they are innocent. You 
will be justified to enforce this law or any other laws to this effect, in case of 
war or external aggression, and may then under this preventive detention 
measure intern anybody whom you like. But at present there seems to be no 
necessity of such an enactment. Unlearn all that you have learnt from the 
British and exexcise the greatest care and honesty in framing the constitution 
of our country. Do not enact anything which may give you the power to 
intern any innocent person at your pleasure. Ifanything like this is enacted, 
the case of the accused must be submitted, within three months, to the High 
Court which has been appointed by you and which consists of your own men 
and its decision must be followed. 

Mr. President: Is this all relating to your amendment ? 

Sardar Shaukat Hyat Khan: Yes, it comes under fundamental rights of 
Islamic State. 

Mr. President: Islamic State is not in your amendment. It is not 
mentioned there. 

Sardar Shaukat Hyat Khan: Thank you, I am coming to that. 

Mr. President Please come to that. 

The Honourable Pirzada Abdus Sattar Abdur Rahman: How can he 
talk about Islamic State ; it is not included in his amendment ? 

Sardar Shaukat Hyat Khan: You have not read it properly; you better 
change your glasses. 

The Honourable Pirzada Abdus Sattar Abdur Rahman. Please come 
to the amendment. 

*Sardar Shaukat Hyat Khan: In peace time you may put the espionage 
Acts into force. You have got the Sedition Act. Why do you not put it into 
operation and guarantee the same liberty to the future generations which was 
enjoyed by people in the democratic days. You always exploit the name of 
Islam. Since you prate so much about Islam, would you tell me if the 
Isiamic Democracy ailows you to intern an innocent person, I am addressing my 
friend, Mr. Nurul Amin through you, Sir, as unfortunately he is not persent in 
the House at this moment. Prime Ministers always believe in the technique of 
speaking out their minds to others and never listening to what others have got 
to say. Hence I regard it as somewhat improper to say anything in_ his 
absence. He has suggested that discussion on this matter may be postponed 
ti'l.the Preventive Legislation comes up before the Assembly. But I warn that 
men like Mr. Nurul Amin should not be given an opportunity to make schemes 
for depriving people of their liberty. I ask you, what you would say when the 
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future generations protest against this law. The amendment I have moved is in 
the interest of those who are now sticking to oflices. It is just possible that thesc 
people may have to face a grim future; inthat case they may alsa be 
benefited by it. People in authority always think that they will never be 
deprived of their position. This amendment is moved so that they may not 
lose their heads and become autocrats. That is why human liberties are being 
provided after taking the human weaknesses fully into account. I would, 
therefore, like to say simply this that for God’s sake do not make any such law 
for which youx children may curse you. By making this law you have not only 
betrayed yourself but those words of Quaid-i-Azam which safeguarded human 
liberties. I myself have undergone preventive detention. May God save our 
children from that preventive detention which is being initiated here. If you 
will make any such law by means of which you can deprive people of their 
liberty, then you should remember that the people who have done away with 
the British regime may hurl you down into depths from where you may never 
be able to rise again. 

Mr. Kamini Kumar Dutta: Sir, the object of the amendment has been 
very clearly stated in the proposal for the amendment and in the speeches 
made by the movers themselves. I shall not deal with that further. But one 
point seems to require clarification. The impression has been created that 
the remedies which are montioned in the amendment can well be obtained in 
the Jaw which will be passed regarding preventive detention. When there is 
insistence for the incorporation of this provision in the fundamental rights, 
that requires a clarification. There must be no confusion of ideas between the 
efficacy and the utility of fundamental rights in relation to the right of the 
State to pass any law. The very object of the fundamental rights being 
incorporated in a constitution is really to limit the right of legislation, because 
any legislation repugnant to the fundamental rights guaranteed in the consti- 
tution would be invalid. Therefore, this is a matter of vital importance to the 
liberties of the people—a matter of detention of a citzen by a State without 
trial; not only without tiial but without giving him = any 
opportunity to explain the charges agamst him before he is 
actually put under detention. It is really an encroachement on_ the 
primary right of the people that no one should be condemned without being 
heard. Here the condemnation comes first and then only he is given an 
opportuntty to explain that he is not guilty. Therefore, as it isa very extra- 
ordinary right which has been given in this Constitution in the foregoing clause 
that no person shall be deprived of life and liberty, save in accordance with 
law, it implies that a person can be deprived of his liberty if only the law _ pro- 
vides for it. As it stands, it gives unfettered right to the State to make laws in 
respect of preventive detention. ' It is really to prevent that power of making 
ligislation that this amendment is aimed at and this amendment is very simple 
and wants to safeguard only the elementary rights of the people. What are 
the safeguards which are aimed at? First of all, the period of detention must 
be limited. Period of detention without trial must be limited 
at the inception and if it is to be extended, it can be extended only if 
aftcr some sort of a judicial enquiry it is found that further detention is required. 
If that safeguard is not provided in the Constitution itself, then those who would 
be in power at that time and would be making laws, they may make law which 
may impose no limitation at all, but certainly everyone in the country demands 
that in the case of the deprivation of the liberty of anybody it should not be at 
the very inception of an unlimited period. It can only be of a limited period. 
The State should be given the right to exercise their power, of detention for a 
limited period and it should be made subject to revision by some judicial body. 
So these amendments do not aim at more than this that at the inception no unfet- yi 
tered power should be given tothe State just to detain a man without any A E> 
limitation. It has been remarked and I must say I have a very high regard of = 
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the Honourable Minister who has said that we have got our relief in the habeas 
corpus application, Ne doubt, if initially in the detention there is a clear breach 
of. the provision of law, in that case only the High Court can give relief to the 
aggrieved person but if in the constitution itself there is no limitation, no period 
is given for the detention, [ doubt very much if any High Cou t under a habeas 
corpus application can, give anyrelief. It candosoonly if the High Cout 
finds that there is a breach either of the constitution or of a clear provision of law 
which has provided for preventive detention. Sothe High Court cannot give 
any relief to the person aggrieved on account of preventive detention. But, at the 
same time we must not forget, and it is very rightly observed by all those who 
had spoken before me, that we arc not making the law. Now we should know 
that those who are in power today, they are not going to be permanent factors 
all time to come. Each one of us should consider that the constitution is being 
made for the future and one of the objects of the constitution is to safeguard the 
very primary right of liberty of the people and it should be the aim of the 
constitution to see that unlimited power is not given to the State to depsive the 
people of their valued right—the right of liberty—under the pretence of law. 
Instances are not rare, Sir, when persons who were the real lovers of their 
country, were put under restraint under the pretence of law. Sometimes they 
did not see the light of the day from the dungeon in which they were placed. 
So, regarding these amendments that confusion must not be in our mind. Those 
in power later on may not make that law. What is the aim and object of 
prescribing fandamental rights, Sir, the object of incorporating fundamental 
rights in the constitution is this that law cannot be made abrogating these rights. 
The right of liberty of the people is one of the most valued rights and safeguard 
for its protection is most essential. Sir, ifthe State thinks that it is in the 
interest of the State to detam a person without any trial, let him be detained, 
but the period must be limited at the inception. He must be given notice of 
the facts of the charges against him and there must be a serutiny of the charge 
by persons competent to enter into the reality or unreality of the charges. 
These are the elementary rights and safeguards which come within the category 
of fundamental rights and they should be incorporated in the constitution itself. 
‘These should not be left to the sweetwill of those who will be in powcr at the 
time of making the law regarding preventive detention. | 

Mr. Shahoodul Haque (East Bengal : Muslim) : Mr. President, Sir, we are 
dealing with fundamental rights. The Report which is before us is a very 
concise and brief report but it contains all the salient points that are necessary 
for enunciating the fundamental rights of the citizens of a State. Sir, [ would 
like to ask my friends who have spoken at great length on these amendments 
which are matters of details whether detention of a person without trial is 
deprivation of his liberty ? 

Prof, Raj Kumar Chakraverty : Yes, it is. 

Mr. Shahoodul Haque : What, it is not so ? 

Prof. Raj Kumar Chakraverty : It is so. 

Mr. Shahoodul Haque : Well, if it is so, provision is already there that the 
liberty, life and property of no citizen in the State of Pakistan would be dep- 
rived except in accordance with law. The framers of law will be these people who 
are sitting here wnd discussing these questions before this House who may 
provide necessary safeguards while framing the laws. 

Prof. Raj Kumar Chakraverty ; No, no. 

Mr. Shahoodul Haque: Or. your successors. Now, Sir, I for one do 
not see any reason why these amendments should bo accepted nor am I very 
much enamoured of the Indian Constitution of which so much has been spoken. 
Undoubtedly the Indian Constitution isa very voluminous and verbose thing ; 
we are not going to make a constitution on the model of the Indian 
Constitution. Our Constitution will be small and soncise. Sir, I believe 
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that becausc that is going to ‘be short and concise, that is why all 
these details have not been put in the fundamental rights. Fundamental 
righty have been enunciated here very clearly though succinctly in 
several articles. So I am disposed to consider these amendments quite unneces- 
sary. Sir, if we accept amendments like these, a wife may come and file 
a petition for habeas corpus saying that she has every right. to enjoy the com- 
pany of her husband and the State has no right to detain him. All these 
things cannot be put in the fundamental rights. With these words, Sir, I 
oppose these amendments. | 

The Honourable Mr. Abdul Hamid : Mr. President, Sir, al) these amend. 
ments proceed on the assumption that the majority either in the Centre 
or in the Provinces are not going to be fair, just and considerate. Sir, Honour- 
able Members who are moving these amendments had suffered under the 
rule ot an alien Government. Sufferings under the alien Government are 
responsible for these amendments. But, here, the Government of the future 
in Pakistan—- whether in the Centre or in the Provinces—is going to be the ad- 
ministration by their own people. If we proceed on the assumption that the 
majority of the people are not going to be fair and just in future, then wo 
can despair of Democracy.. ....... 0. cee eens | 

Prof. Raj Kumar Chakraverty : Can you give a guarantee ? 

The Honourable Mr. Abdul Hamid : Sardar Shaukat Hyat Khan, who 
appears to be against the Premier complained that Premier disappears after 
making speeches. I now find Mr Shaukat has disappeared after making a 
scurrilous spoech so that he may not have to listen to what others may have to 
say. He stated that he wanted te save the people from the majority rule. In 
a democratic constitution you are asking for the impossible. Majority must 
rule. By opposing this measure you are going to give unlimited liberty to 
intolligent people to commit acts against the State and yet succeed in remaining 
outside the purview of law. Sir, from the eminent lawyer in front of me I 
did not like to hear that habeas corpus Act is not a magna Charta of individual 
liberty. This is for the first time I have come to know that habeas corpus 
does not protect liberty for the individual. It is found in every Constitution 
and regarded as Magna Charta and the legal lumanries sitting in opposition know 
full well. The powers given under this Act will be used on rare occassion Can 
any member here oppose its use when the Pakistan State is faced with war or 
when Pakistan is faced with grave emergency? If they do so, they will be betray- 
ing their trust. On this view of the matter, Sir, [ hope that Honourable 
Members will not press their motions. They should not labour under the impres- 
sion.that the alien Government is going to rule them in future. They will 
have ag much voice in the Government as any other member. Any Government 
that wants to utilise these powers of detention without trial, they may utilise 
it for a year or so. They will be kicked out by the voters themselves from this 
advantageous position if they misuse their power. So, there need not be lurking 
apprehension in the minds of the Honourable Members that individual liberty 
of the citizen of Pakistan will be jeopardised if such a provision is 
made. I think the Honourable Members of the House will agree with 
me that the fundamental rights provided in this Constitution is a 
great advance compared with many Constitutions of the world. I 
support the remark made by one of the members of the Fundamental 
Rights Committee that they have givon consideration and provided ‘tor all 
emergencies. - Sir, I therefore do not soe eye to oye with the Members moving 
the amendments. In fact, three of the amendments aro identical. Only Mr. 
Bhupendra Kumar Dutta had extended two more provisos in his amendment No. 
8, but that is also linked with the previous provisions. Sir, in framing the 
Constitution and not only in accepting fundamental rights, we should proceed on 
the supposition that the human beings are immately good and they will behave 
as such, whether they are in a majority or in ® minority. 


112 CONSTITUENT ASSEMBLY oF PAKISTAN [47H Ocr., 1950 
Mr. President: Now, I am putting the amendment.................... 


The Honourable Pirzada Abdus Sattar Abdur Rahman. ‘here are 
two other ameridments moved and I would like to say a few words. 


Mr. President : Will it not be better if you speak after adjournment? Thore 
is not much time left now. 


The Honourable Pirzada Abdus Sattar Abdur Rahman: I will bo brief 
in my remarks. I shall finish before Maghrib prayers. 


Mr. President : You may proceed. 


The Honourable Pirzada Abdus Sattar Abdur Rahman: Sir, the 
Members who have advocated these amendments have ‘tried to make out as if 
the Fundamental Rights Committee in proposing the present Article have had no 
regard for the liberty of the citizens of Pakistan. They have tried to show as if 
anybody could be putin jail underthe new Constitution and there will be no 
safeguards for him, and that is what Mr. Shaukat Hyat Khan while arguing in 
support of this amendment tried to show. I might, I think, make it clear that 
this impression that is being created is totally wrong. On the contrary the fun- 
damental rights that have been proposed guard against any encroachment upon 
the liberty of persons as jealously as any one of them would desire it to be. They 
themselves while moving these amendments, Sir, have conceded that in certain 
cages, it might become necessary to detain a person without trial. In none of the 
amendments proposed by them, as is significant in the amendment proposed by 
Mian Iftikharuddin, have they said that there is to be no detention without trial. 
They have themselves admitted it in their amendments and while speaking they 
have conceded this that the State should have a right to detain persons without 
trial for security purposes in certain matters. It is the abuse of this power that 
they want to guard against by pressing these amendments. Therefore, basically, 
there is nothing wrong in proposing by the Fundamental Rights Committee that 
the liberty of persons will be subject to any legislation that might be enacted 
later on and therefore now it becomes only a circumscribed problem whether the 
provision that exist in the fundamental rights, at present, is sufhicient guard against 
the abuse of legislative powers subsequently to be given to the legislature. That 
is the point, Sir, and I might correct Mr. Kamini Kumar Dutta when he said 
that while hearing an application for a writ of habeas corpus the High Court 
would only look at the point if the order is illegal or not. That is not correct. 
If the order is illegal, then the High Court has got powers because it is not passed 
under any law—it may be under the Safety Act. When itis not under a law at 
all, then any court might interfere in that case. The question of habeas corpus 
comes in when the exercise of power of detention is under any legal provision, 
but the legal provisions have been misused not tor a bona fides purpose, but for 
the mala fides purpose. In that case the High Court will interfere and ‘grant 
release to him. Therefore, you have got safety from both points of view. When 
the order is illegal, not passed under any law and not within the four corner of 
law, you get the release from the Court. The High Court have that right of 
going into the question of mala fides and bona fides and if they find that it is 
mala fides use of the law, then they release the person. That is what you your- 
selves have conceded by making these amendments that in the case of a bona 
fides cause, the person might be detained but if there is no bona fides cause, then 
the person may not be detained. Moreover, we have said that after three 
mouths, the High Court or anybody who is qualificd to be a Judge of the High 
Court might examine the case and recommend if the detention is mala fides or 
bona fides and that is exactly what the High Court will do and therefore as I 
have said in my earlier speech there is sufficient safeguard, Itis only the ques- 
tion of extent—is this sufficient or is this not sufficient. These are the details 
that you want to provide. The case of persons under detention can be examined 
under the Habeas Corpus Act. You need not wait for even three <:onths. You 
can immediately go to the High Court and demand action under the habeas 
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corpus Act which if properly used by the courts of law is suffici nt safeguard . 
against any legislative measure that might be passed. The writ of habeas 
corpus transcends over laws that might have been passed or that may be passed 


in future at any time by the legislature and when the safeguards exist, it is no 
use providing all these details. 


Iam sorry for the Honourable Sardar Shaukat Hyat Khan, who was so 
loud in advocating the ideals of Quaid-i-Azam and wanted to show as if he was 
the only person who had respect for those ideals and ag if this side had no 
consideration at all forthem. I might tell him that these are the views about 
the personal liberty of everybody. He cannot be the sole custodian of those 
views. Jt is most inappropriate to refer to all these things here because, as I 
have already explained, this question does not arise. There is no question of 
anybody being deprived of his liberty. It is sufficiently guarded, asI have 
already said, by the writ of habeas corpus and the misconception that some of 
the Members have that it is only by the violation of the law that a man can be 
released is incorrect. In mala fide cases also he can be released. Therefore, 
Y do not consider that these amendments will in any way improve the proposal 
of the Fundamental Rights Committee which is complete in itself and guaran- 
tees the liberty of a person fully and completely in Pakistan. 


Mr. President : I will now put the amendments. The question is 
“* That after clause (2) of Articlo 1 of Part II, the following be added : 
(a) No person shall be detained without trial except in case of war. 


_..(b) When any person is detained in pursuance of an order made under any law pro- 
viding for preventive detention, the authority making the order shall, as soon as may be 
communicate to such person the grounds on which the order has been made and shall afford 
him the earliest opportunity of making a representation against the order. 


(c) No law providing for preventive detention shall authorise"the detention of a person 
for a longer period than three months unless High Court has reported before the ! expiration 


of the said period of three months that there is in its opinion sufficient cause for such 
detention ',” 


The motion was negatived. 
Mr. President : The question now is : 


‘“* That the following proviso be added to clause (2) of Article 1 of Part II: 


‘Provided that when any person is detained in pursuance of an order made under any 
law providing for preventive detention, the authority making the order shall, as soon a 
may be, communicate to such person the specific grounds on which the order has been 
made and thereafter shall afford him the earliest opportunity of consulting a legal practi- 
tioner of his choice and of making representations against the order. 


_ Provided also that no law providing for preventive detention shall authorise the doten- 
tion of a person for longer than three months unless an advisory board consisting of persons 
who are, or have been, or are qualified to be appointed as, Judges of a High Court has 
reported before the expiry of the said period that there is in its opinion sufficient cause for 
such detention. 

Provided further that a new board of the same nature shall re-examine and pronounce. | 
upon the case in the event of a fresh order for the continuation of detention which shall 
not hold good for longer than a period of six mnnths. 

Provided also that a person held in such preventive detention -shall receive treatment 
in conformity with his health and hygienic and intellectual needs as well as habits and 
status in life and in accordance with rules. to be framed in this behalf by the Legislatures, 
Provincial or Central, as the case may be, Provision shall also be made for the maintenance 
of his family and for the proper protection of his financial interests’.” 


Mr. President : Division will be taken after the Maghrib prayers. 
The House stands adjourned for Maghrib prayers for Fifteen Minutes. 


ae ae 


The Assembly then adjourned for Moghrib prayers till Thirteen Minutes 
Past Seven of the Clock, in the Evening. 
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The Constituent Assembly re-assembled at Thirteen Minutes Past Seven in 
the Evening after Maghrib prayers, Mr. President (The Honourable 
Mr. Tamizuddin Khan) in the Chair. 


INTERIM REPORT OF THE COMMITTEE ON FUNDAMENTAL RIGHTS 
AND ON MATTERS RELASING TO MINORITI ES— (continued) 


Mr. President : The question before the House is : 
“ That the following provisos be added to-clause (2) of Article 1 of Part II : 


‘Provided that when any person is datained in pursuance of an order made under 
any law providing for preventive detention, the authority making the order shall, as soon 
as may bv, communicate to such parson the spacific grounds on which the order has been 
made and thereafter shall afford him the earliet opportunity of consulting a legal practi- 
tioner of his choice and of making representatiosns against the order. 


‘Provided also that no law providing for preventive detention shallh authorise the deten 
tion of a person for longer than three months unless an advisory board consisting of persons 
who are, or have basa, or ara qualified to be appointed as, Judges of a High Court has 
reported before the expiry of she said period that there is in its opinion sufficient cause for 
such detention. 


Provided: further that a now board of the same naturo shall re-examine and pronounco 
upon the case in the event of a fresh order for the continuation of detention which shall not 
hold good for longer than a period of six months, 


Provided also that a person held in such preventive detention shall receive treatment 
in conformity with his health and hygienic and intellectual needs as well as habits and 
status in life and in accordance with rules to be framed in this behalf by the Legislatures, 


Provincial or Central, as the case may be. 


Provision shall also be made for the maintenance 


of his family and for the proper protection of his financial interests., ” 


The Assembly then divided : 
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8 Mr. Birat Chandra Mandal. 
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. Maulana Md. Abdullah-el Baqui. 

. ‘Maulana Md. Akram Khan. 

. Moulavi Ebrahim Khan. 

. The Hon’ble Mr. Fazlur Rahman. 

. Mr. Shahoodul Huque. 

. Dr. Istiaq Husain Qureshi. 

. The Hon’ble Mr. Liaquat Ali Khan. 

. The Hon’ble Mr. Mafizuddin Ahmad. 
. Dr. Mahmud Husain. 

. The Hon’ble Dr A. M. Malik. 

. Mr. Murtaza Raza Choudhury. 

. Mr. Nur Ahmed. 

5. [he Hon’ble Mr. Nurul. Amin. 

. Mr. Serajul Islam. 

. Mr. Asadullah. | 

. The Hon’ble Khwaja Shahabuddin. 
19. Begum Shaista Suhrawardy Ikramullah. 
The motion was negatived 


omg @&arrer wr-= 


— 
— © 


ot tl ll aed oe 
@ a3 a Ci MP ED 1D 


2). The Hon’ble Mr. Abdul Hamid. 
21. Syed A. B. M. Husain. 
22. Mr. Abdul Monem Khan. 


23. Chowdhury Moazzem Hussein (Lalmia) 
24. Begum Jahan Ara Shah Nawaz. 

25, Chaudhri Ali Akbar Khan. 

26. Shaikh Sadiq Hasan. 

27. Mr. Ghulam Bhik. Nairang. 

28. Mr. Abdul Wahid Khan. 


29. The Hon’ble Khan Sardar Bohadur 
Khan. 

30. The Hoh,ble Pirzada Abdus Sattar 
Abdur Rahman. 

31. Mr. M. H. Gazder. 

32. Mr. M. A. Khuhro. 

83. Mr. Fazl-i-Hussan. 

84. Jam Sahib Mir Ghulam Qadir Khan, 

. of Las Bela. 
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Mian Muhammad Iftikharuddin: Mr. President, may I know your 
ruling on my request that my amendment—Amendment No. 7—should also 
have been voted upon and Division taken. I have already made that re- 
quest and the President was pleased to say that he will let me know his 
decision after this Division. 


Mr. President: Mian Sahib, I have looked into the matter. First of 
all, I may point it out to the House that the rules of the Constituent Assembly 
do not make any provision whatsoever about Divisions. We are following the 
general practice of taking Divisions. Therefore, as a matter of right no Mem- 
ber can say that he is entitled to a Division. That is point No. 1. Se- 
condly, so faras your motion is concerned when J put it before the House 
there was no voice whatsoever in favour of the motion. Fsaid “Those in 
favour say ‘ Aye’ ‘but there was absolute silence. Then I said “ Those 
against it, say ‘No’” ‘and there were a large number of voices. Then, when 
I was going to declare the result, at that stage Mian Iftikharuddin and 
I think some other Members also shouted “ Ayes have it”. This was 
technically incorrect, because there were no Ayes at all. There ought to 
have been voices of “ Ayes—at least a single voice to support this demand. 
There having been no voice in favour of the motion when I put it in the 
first instance, no one could demand that the Ayes have it; there were 
no Ayes at all. But still it was shouted that the Ayes have it; therefore 
I declared the result. After I have declared the result it cannot be re-opened. 
Here Ithink I may quote a precedent, which is not the precedent 
of Constituent Assembly but of a Legislature. Itis like this : 


‘‘The President declared that “ Ayes have it’ and there being cries of “* No” 
the President said the volume in favour of Ayes isso preponderating that I donot think 
a division is necessary. ” | 


In this case there was no voice whatsoever in favour of the amendment. 
In these circumstances, I think the matter cannot be re-opened. 


Mr. President: Then I put the next motion. The question before the 
House is : 


* That the following provisos be added to clause (2) of Article 1 of Part II: 

Provided that when any person is detained in pursuance of an ‘order made 
under any law providing for preventive detention, the authority making the order shall, 
as soon as may be, communicate to such person the grounds on which the order has 
been made and shall afford him the earliest opportunity of making a representation 
against the order. 


Provided further that no law providing for preventive detention shall autho- 
tise the detention of a person for sa longer period than three months unless any advisory 
board consisting of persons who are, or have been, or are qualified to be appointed as Judges 
of a High Court has reported before the expiry of the said period of three months that there 
is in its opinion sufficient cause for such detention’, °° 


The motion was negatived. 


Mr. President: Now the question before the House is : 


‘‘ That the following new Article 2A be added after article 2 of Part II : 

‘2A. (I) No person who is arrested shall be detained in custody without being 
informed, assoon as may be, ofthe grounds for such arrest nor shall be denied the 
right to consult, and to be defended bya legal practitioner of his choice, 


(II) No law providing for preventive detention shall authorise the detention 
ofa person for a longer period than three months unless—~ 


(a) an advisory board consisting of persons who are, or have been, or are 
qualified to be appointed as, Judges of a High Court has reported before 
the expiration of the said period of three months that there is in its 


opinion sufficient cause for such detention’.” 


The motion was negatived. 
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Mr, President: Now the question is: 
That Article 1 of Part II stand part of the Report. 
The motion was accepted. 


ARTIOLE 2, Part 11 


Mr. Bhupendra Kumar Dutta: Sir, I beg to move : 


«That in Article 2 of Part II. after the word ‘ done ’ the following be added : 
¢ Nor shall a heavier penalty be imposed than the one that was applicable at the time 


the penal offence was committed, ”’ 

Sir, the purpose of the amendment is obvious. It is only a necessary 
supplement to the original provision and it is taken from Article 11 (2) of the 
Declaration of Human Rights by the United Nations Organization. 

Mr. President: Amendment moved : 

‘‘ That in Article 2 of Part II, after the word ‘ done ’ the following be added : 

‘ Nor shall a heavier penalty be imposed than the one that was applicable at the time the 
penal offence was committed.’’ 

The Honourable Mr. Abdul Hamid: Sir, I do notthink that this 
amendment is at all necessary. Clause 2 says that no person shall be punished 
in respect of an act the doing of which was not punishable at the time when 
it was done. The amendment says that heavier punishment shall not be imposed 
than what was provided atthe time of commission of the act. This amendment 
seeks to impose restriction on legislative right of the House. Already there is 
provision that if no penalty is imposed before the passing of the law then no pe- 
nalty should be imposed after that. As there was no penalty before the passing of 
the law for that particular offence so he cannot be punished if he committed 
that offence before the enactment of the law. Now when the law is 
changed you cannot punish the person under the old law as it has been abolished 
and ceased to exist and under the new law you cannot punish as you have 
enhanced the punishment. So the criminal would go without punishment. 
In view of this fact it is not proper to accept an amendment of this 
sort. Moreover I have said that section 2 has to deal with a _ thing 
which was not an offence at any time when the act was committed. Here it 
deals with an offence, the sentence alone is to be increased. I think that is an 
absurd amendment and after the honourable mover has listened to what is 
said about it he will withdraw the amendment. 

The Honourable Mr. Fazlur Rahman : It is out of order. 


Mr. President : Let me put it to the House. The question is : 
‘¢ That in Article 2 of Part II, after the word ‘ done’ the following be added : 


‘Nor shall a heavier penalty be imposed than the one that was applicable at the time 
the penal offence was committed’.” | 


The motion was negatived. 
Mr. President : The question is : 
‘‘That clause 2 of Part II stand part of the Report.”’ 
The motion was adopted. 
ARTIOLE 3 OF PART II 


Mr. Bhupendra Kumar Dutta . Sir, I beg to move: 


“ That in Article 3 of Part II, the comma and words appearing after the word 
‘ suspended,’ be omitte.l’ 


Sir, I believe that these words are derogatory to the sense of responsibility 
of the High Court. Therefore I move for their deletion. 


Mr. President : The question is : 


‘*That in Article 3 of Part II, for all words occurring after the word ‘ suspended’ the 
words ‘except in case of war’ be substituted.’ i. 


The motion was negatived. 
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*Mian Muhammad I[ftikharuddin : I beg to move : 


‘“ That in Article 3 of Part II, for all words occurring after the word ° suspended ’ the 
words ‘ except in case of war ’ be substituted. 


I need not make a long speech on this. The pointis very clear that the w. it 
of habeas corpus right which has been won by peoples of the world after centu ies 
of struggle should not be taken away so frivolously. On the contrary even up to 
1950 nobody has heard of this way of habeas corpus or the spirit behind it, 
I think a State which I thought rightly boasts of giving a new type of con- 
stitution to the world should not have given this idea up even if it had been there 
already. The only emergency that we can take seriously is the emergency of 
war or impending war but otherwise you will agree with me as I have argued 
eatlier that it is very easy fora Government in power to say that there is 
internal danger and anything can be considered as internal danger and they 
may thereby arrest people. In fact it hag happened already in the last three 
years. People have been arrested like that and it proved that the Government, let 
alone others, our own Government, can go a wrong way and therefore, Sir, 
I think that my amendment which I have suggested earlier in the beginning 
of the speech may be accepted. 


Mr. President : Amendment moved : 


“ That in Article 3 of Part II, for all words occurring after the word ‘suspended’ the 
words ’except in case of war’ be substituted.”’ 

Before I put the amendment to the House I should make a statement. I 
am extremely sorry that I gave a wrong information to the House. I had 
informed the House that the rules do not provide for any Division. As I was 
given to understand that that was the position so J made that statement. But 
I find that there is a rule providing a division if a division is demanded and 
then a division is to take place. 


Prof. Raj Kumar Chakraverty : There are further amendments on this 
clause. 


Mr. President ;: Amendments of allied nature. 
Prof. Raj Kumar Chakraverty : Yes, Sir, the next two. 


Mr. President : Let me dispose this of. The question is : 


“That in Article 3 of Part II, for all words occurring after the word ‘ suspended the 
words ‘ except in case of war ’ be substituted,” 


The Assembly then divided : 


Ay3Es-—15 


9. Mr. Bhabesh Chandra Nandy. 
1, Mr. Prem Hari Barma. | 
10. Mr. Harendra Kumar Sur. 
2. Shri Dhirendra Nath Dutta. 
1]. Mr. Akshay Kumar Das. 
3. Shri Kamini Kumar Dutta. 
| 12. Mian Md. Iftikharuddin. 
4. Prof. Ka} Kumar Chakraverty. } 
. 13. Sardar Shaukat Hyat Khan.. 
§. Shri Sris Chandra Chattopadhyaya. 
14. Khan Iftikhar Husain Khan - of 
6. Mr. Bhupendra Kumar Dutta. Mamdot. 


7. Mr. Jnanendra Chandra Majumdar. 15 


Seth Sukhdev. 


*Speech not corrected by the Honourable Momber, 
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Noms—37 

1. Mr. A. M. A. Hamid 21, The Hon’ble Mr. Abdul Hamid. 

2. Mr. Abdulla-al Mahniood. 22. Syed A. B. M. Husain. 

3. Maulana Md. Abdullah-el Baqut. 23. Mr. Abdul Monem Khan. 

4. Maulana Md. Akram Khan. 24 Chowdhury Moazzem Hossein (Lelmia). 
5. Mr. Azizuddin Ahmad. 25. Begum Jahan Ara Shah Nawaz. 

6. Moulavi Ebrahim Khan. 26. Chaudhri Ali Akbar Khan. 

7. The Hon’ble Mr. Fazlur Rahman. 27. Shaikh Sadiq Hasan. 

8. Mr. Shahoodul Haque. 28. Mr. Ghulam Bhik Nairang. 

9. Dr. Ishtiaq Husain Qureshi. 29. Mr. Abdul Wahid Khan. 

10. The Hon’ble Mr. Liaquat Ali Khan. 30. The Hon’ble Khan: Sardar Bahadur 
11. Tho Hon’ble Mr. Mafizuddin Ahmad. aes 

31. The Hon’ble Pirzada Abdus Sattar 
12. Dr. Mahmud Husain. Abdur Rahman. 
13. The Hon’ble Dr. A. M. Malik. 32. Mr. M. H. Gazder. 
14. Mr. Murtaza Raza Choudhury. 38. Mr. M. A. Khuhro. 
15. Mr. Nur Ahmed. 34. Sardar Bahadur Nawab Mohammed | 
Khan Jogezai. 


16. The Hon’ble Mr. Nurul Amin. 
17. Mr. Serajul Islam. 


35. Mr. Fazl-i-Husain. 


re 36. Jam Sahib Mir Ghulam Qadir Khan 
18. Mr. Asaduilah. of Las Bela. 


19. The Hon’ble Khwaja Shahabuddin. 37. Mr. B. L. Rallia Ram. 
20. Begum Shaista Suhrawardy Ikramullah. 


The motion was negatived. 
Mr. Bhupendra Kumar Dutta: Sir, I beg to move: 


‘ That in Article 3 of Part II, for the comma and words appearing after the word 
‘suspended’ the following be substituted : 


‘Everyone has the right to an effective remedy by the competent national tribunals 
for acts violating the fundamental rights granted him by the Constitution or law ”’.’ 


Sir, my amendment is self-explanatory and I request that it inay be 
accepted. | 
Mr. President: Amendment moved : 


“That in Article 3 of Part II, for the comma and words appearing after the word 
* suspended’ the following be substituted : 


‘ Everyone has the right to an effective remedy by the competent national tribunals 
for acts violating the fundamental rights granted him by the Constitution or law ”’.’ 


The Honourable Pirzada Abdus Sattar Abdur Rahman: Sir,I think 
this amendment is absolutely unnecessary, because all the fundamental rights 
will be enforceable. It is no use saying it, because that is what it really means 
when you say that these will be the fundamental rights of citizens. They will 
be enforceable automatically. So this amendment is absolutely unnecessary. 
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Mr, President : The Question is : 


‘‘ That in Article 3 of Part II, for the eomma and words appearing after the word 
‘suspended’ the following be substituted : 


- ‘Everyone has the right to an effective remedy by the competent national tribunals 
for acts violating the fundamental rights granted him by the Constitution or law.’ ”’ 


Mr. Bhupendra Kumar Dutta: Sir, I withdraw this amendment. 

Mr. President: I think there is no objection. 

The amendment was, by leave of the House, withdrawn. 

Mr. Bhabesh Chandra Nandy: Sir, I beg to move: 

‘‘ That in Article 3 of Part II, the words ‘ or other grave emergency’ be omitted.” 

Sir, if I read the whole para. it comes to this : 

“ The right of a citizen to move the High Court for a writ of habeas corpus shall not be 
suspended, except in case of an external or internal threat to the security of the State or 
other grave emergency. ”’ 

My proposal is for deleting the last portion “or other grave emer- 
gency”. Sir, you will see that in these few words “except in case of 
an external or internal threat to the security of the State” all possible 
threats and all possible emergent conditions are included. The last portion 
“or other grave emergency’ isredundant. If it be there it leads to a 
great margin of public liberty being jeopardized, because this is a vague 
expression. If that expression be there in the fundamental rights, then there 
remains the possibility of its being misused by an unscrupulous executive autho- 
rity. On the other hand, the words “ external or internal threat to the 
security of the State’ are sufficient to cover all emergent situations. So, I 
suggest that we should not make it vague. We can safely omit this expression. 
If we include this, just on reading this, suspicion comes to everybody’s mind 
that authorities are very much hesitant or shy of giving the habeas corpus right 
to the public. It is no good making such a vague limitation to this right. 
The expression “ internal and external threat ’’ covers the point. This portion 
may be safely deleted without running any risk to the safety of the State— 
internal or external. So, I propose to the House that the amendment may be 
accepted. 


Mr. President: Amendment moved : 
‘« That in Article 3 of Part IJ, the words ‘or other grave emergency ’ be omitted. ”’ 


The Honourable Mr. Nurul Amin : Mr. President, Sir, I think nobody in 
this House will disagree with the possibility of a grave emergency in the life of a 
nation. If that is accepted, Sir, that there may be occasions on which grave 
emergency may arise, then in that case I do not see any objection to suspend 
the right of habeas corpus in that circumstance, because we have already provid- 
ed that in the case of external and internal threat to the security of the State 
that right can be suspended.. On the other hand it has been said by the hanour- 
able the mover of the motion that an irresponsible executive may abuse this 
power. dir, it has not been provided in this recommendation who will exercise 
this power. The power to suspend the right of habeas corpus has not been given 
by this Article to the executive. It may be given to the Parliament. So, the 
way in which this has been expressed in the Article, does not suggest that this 
right is to be exercised by the executive authority. ‘This right may be exercised 
by some other authority, namely, Parliament. So, Sir, at the time when this 
power is given to some authority at that time we. will discuss whether that 
should be given to the Head of the State or to the executive or to the Parliament. 
That is the time when this sort of discussion may take place. Qn this ground, 


Sir, I oppose this motion and suggest that the expression “ or other grave emer- 
vency ”° should be retained. : 


Shri Kamini Kumar Dutta ; dir, I rise to support the amendment. Indeed, 
Sir, the expression “ grave emergency ” has not been defined anywhere in this 
repoft and if this expression is retained it will lead to various complications 
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If it is to be retained, it ought to be retained with a very clear enunciation—" or 
other grave emergency, if so declared by the Head of the State.” Otherwise, 
this will lead to difficulty. What isa grave emergency and who is to decide 
it? There is no definition of that. Either there must be some definition of 
what is 2 grave emergency or the expression should be “ov other grave emer- 
gency, if so declared by the Head of the State. ”’ 


*Shri Dhirendra Nath Dutta: Mr. President, Sir, the point at issue that 
has been raised by my friend is this that the words “ or other grave emergency . 
are redundant in view of the expression “external oi internal threat to the 
security of the State.’ The Honourable the Prime Minister of Eastern Bengal 
hag raised this question that the question of grave emergency can be determined 
either by the Parliament or by the Central Legislature or by the Head of the 
State. This is not here. But we are not concerned with that. The point at 
issue is whether there is any necessity for these words in view of the expression 
“ internal and external threat to the security of the State. ’’? By “ external threat 
he evidently means war and by “ internal threat ’’ is meant threat to the security 
of the State by a rebellion in the country. There is no further scope for a grave 
emergency. In view ofthese two expression ’? preceding, our submission is this 
that the words “or other grave emergency” are redundant and may lead to 
complications specially in view of the fact that there is no definition of that 
and therefore in view of the presence of this expression—internal and external 
threat to the security of the State—the words ‘“‘ or other grave emergency 
should be omitted. 


The Honourable Pirzada Abdus Sattar Abdur Rahman: The Honour- 
able Member who has just spoken seems to think that the expression “externac 
or internal security of the State ’? includes everything. This is wrong. There 
might be other emergencies algo which might arise later on and therefore this 
is a general provision. If there is a grave emergency enough to cause threat 
to: the security of the State, certainly in that case there is no harmif the habeas 
corpus provision is suspended. Therefore, Sir, I do not see any harm mm retam 
ing these words which are safeguard if there is a grave emergency. Therefore, 
Sir, I oppose the amendment. 


Mr. President : The question is : 
“That in Article 3 of Part II, the words ‘ or other grave emergency ’ be omitted. 
The motion was negatived. 


Prof. Raj Kumar Chakraverty: Mr. President, Sir, I beg to move : 


“That in Article 3 of Part II, for the words ‘ other grave emergency ’ the following 
be substituted : | 
‘ In cases of rebvllion or invasion when the public safety may require it. ’ 


Sir, I have borrowed these words from the Constitution of the United 
States of America. And, anybody who cares to examine those words in that 
constitution will find that the words “ or other grave omergency ”’ do not occur 
there. Therefore, Sir, if we care for the constitution of other civilized countries, I 
think this is a matter which should be considered in this House in all seriousnegs. 


Sir, the - 
The Honourable Mr. Nurul Amin: What are the words ? 
Prof. Raj Kumar Chakraverty : The words: are— 

“ in case of rebellion or invasion when the public safety may require it.”’ 


These are the words of the American Constitution. I would have been very 
glad if this Article 3 were not inthe Fundamental Rights at all. I have read 
some other constitutions and I find that this provision about the suspension of the 
habeas corpus is not in those. constitutions except in the American constitution, 


*Speech not corrected hy the Honourable Member. : 
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There is no necessity for the inclusion of this provision here. It is an. English law 
which we have inherited from English Jurisprudence and it has become, in the 
words of M:. Abdul Hamid, a Magna Charta for the people of the world. 
Therefore, this law is there and the High Court can always interfere 
whenever an application under this provision of the habeas corpus is made to 
it. Well, I do not think the following words are at all necessary, viz., that except 
in the case of external or internal threat to the security of the State or other 
grave emergency. If in the country, there is an external or internal threat to the 
security of the State, certainly the High Court will have the wisdom and they 
will have foresight to suspend the habeas corpus and they will not certainly 
grant the petition of any person for the habeas corpus —--High Court Judges are 
not so many fools. Whenever they know that emergency has been declared 
they will not certainly entertain the petition of any citizen for the 
writ of habeas corpus. So this clause is absolutely unnecessa’y, but when 
it is the.e, it is our duty to make this clause as free from objections as possible. 
Therefore, Sir, Ihave suggested that instead of the word “ grave emergency ”’ 
let the definite words be there, namely, “ in case of :ebellion or invasion 
when the public safety may requi‘e it.” Now, it is very difficult for me to 
conceive of grave emergencies other thon those suggested in the amendment. 
Well, there is the case of “ internal threat ’? and there is the case of “ external 
threat’’ and there is a case of actual rebellion and there is also provision for cover- 
ing a case of actual invasion. Well, to add the words “ grave emergency ”’ after 
all this, is to make the things more complicated and in the hands of an 
irresponsible Government these wo'ds may be utilised for curtailing the liberty 
of citizens. Sir, it has been pointed out by the Honourable Mr. Pirzada in a 
previous speech that the writ of habeas corpus ig a very valuable writ and any 
citizen whose liberty is curtailed can go to the High Court for redress. Therefore 
he objected to the amendments that we moved previously about certain provision’ 
regarding detenus. Now, the little right and justice that a citizen cans 
expect from the High Court as regards this habeas corpus is sought to be 
taken away from him by this clause. So, where is the remedy for a citizen, if 
a legislature wants to depive him of his rights in the name of grave emergency ? 

The Honourable Mr. Nurul Amin has pointed out that this emergency will 
be declared evidently by the Legislature. 

The Honourable Mr. Nurul Amin: No, that I have not said. 

Prof. Raj Kumar Chakraverty : And not by the executive. 


The Honourable Mr. Nurul Amin: That has not been suggested as to 
who will declare it. 


Prof. Raj Kumar Chakraverty: I take it. Sir, that it, will be declared 
either by the Head of the State or by the Legislature. My. objection is that 
sometimes in these days of party Governments and in these days when passions 
and prejudices run high, there is just a chance that these words “ grave emer- 
gency *’ may lead to what is called the tyranny of the majority party in the 
Legislature. Therefore, it is better that these words “ grave emergency °— 
these loose words—should not be there at all. It may give a handle to 
the majority party to exercise the tyranny of the majority. Well, I am quite 
willing to make provision for the difficulties"of the State when there will be 
internal or external threat or when there will be actual rebellion or invasion, 
but in addition to that, there is no necessity for inserting these words “ grave 
emergency *’ just to make the matter more complicated which is likely to 
curtail the liberties of citizens. With these words I- commend my amendment 
to the acceptance of the House. 

Mr. President: Amendment moved : 


“That in Article 3 of Part-II for the words “other grave femergency ’’ the 
following be substituted : : ve ‘a 


‘In cases of rebellion or invasion when the public safety may require ‘ity’ "! 
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The Honourable Mr. Abdul Hamid: Sir, I do not understand how 
all the Honourable Members including Prof. Raj Kumar Chakraverty can 
come forward with an amendment of this nature. It says that the words 
“in case of rebellion or invasion °’ be substituted in place of, other “ g: ave emer- 
gency.’ Both rebellion*’and invasion come under the connotation of external 
and internal threat to the security of the country. It cannot be substi- 
tuted for the words “ other grave emergency’’. Now while talking about the g ave 
emergency he has defined it by saying “external and internal threat ”’. 
I think he is merely amplifying what external or internal threat is? Is 
not a rebellion an internal threat to the security of the State ? Is not invasion an 
external threat to the State ? If rebellion is not an internal threat to the State 
then what it is? 1 do not think he can say that they do not come within 
the meaning of internal and external threat to the State.” 

As regards ‘ other grave emergency ”’ itis not either internal or exter- 
nal threat to the security cf State. There are many widespread troubles 
which cannot be called either rebellion or any external invasion, but emergency 
will be there. Therefore such special power is necessary to stop the disrupting 
elements from committing mischief. 

Sir, 1 oppose the .amendment. 

The Honourable Pirzada Abdus Sattar Abdur Rahman: Sir, I oppose 
this amendment on the grounds that I have already urged in connection 
with the previous amendments of similar natures. 

Mr. President: The question is: 

“ That in Articlo 3 of Fart If for the words‘ other grave emergency ’ the following 
be substituted : 


‘Jn cases of rebellion or invasion when the public safety may require it., ”’ 

The amendment was negatived. 

Mr. President: Now, there is no other amendment. 

The Honourable Mr. Nurul Amin: Sir, it is already 8-10 P.M. and 
some of the Honourable Members have to attend the feast. So, I would 
request the Honourable President to rise tonight. We have done a greater 
portion of the work, 


The Honourable Mr. Fazlur Rahman: Why not finish it now. 
Mr. President: Now, I am putting Article 3 of Part II to vote, 
The question is: | 

«That Article 3 of Part II stand part of the Report.” 

The motion was adopted. 


Prof- Raj Kumar Chakraverty: My point, Sir, is this that we have 
done enough work tonight and we never knew that we would have to sit 
up to 9 or 10 o’clock at night, otherwise we would have made arrange- 
ment according to the programme. We have been taken unawares. So, 
you will kindly excuse us today and you can announce for our future 
guidance that we shall sit up to 10 or 11 o’clock. 

ARTICLE 4 or Part IT 


The Honourable Pirzada Abdus Sattar Abdur Rahman: There is no 
amendment on Article 4 and we might finish that. 
Mr. President: As there is no amendment to Article 4 I will put it to 
the House. The question is : 
“That Article 4 of Part IT stand part of the Report,*’ 
The motion was adopted. 


ED 


Mr. President: The question now is up to what time I should adjourn 
the House on Friday next, 
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The Honourable Mr. Nurul Amin: Next Friday is a holiday. 


The Honourable Mr. Liaquat Ali Khan: Sir, it has been noticeable 
that every Member of the House is most anxious to proceed with the business 
of the framing of the Constitution, but [ am afraid it will only remain a pious 
hope unless we devote more time to it. I know it causes some inconvenience 
to some of the Honourable Members because during the last three years we 
have got used to very light work. Now that we are engaged on the framing 
of the Constitution, I might point out that more time will be required and I 
have no doubt that every Honourable Member is prepared to sit for as long as 
is necessary, 


Now, Friday is a holiday as Mr. Nurul Amin has pointed out. But I 
think that unless we really sit for some time on friday, J am afraid we 
will not be able to complete even a fraction of the work which is before us. I 
understand that our honourable friends of the Congress Party are anxious to 
get back to their homes for the Puja holidays which begin from the 16th 
of this month. So, really speaking, we have got very few days left and we 
have plenty of work to do yet. I suggest that Mr. Nurul Amin can have a com- 
plete holiday on Sunday and half holiday on Friday. (A voice: And also the 
feast !) As regards the feast, I do not know who is the lucky one who is 
going to this feast. J wish all of us were going to this feast. 

The Honourable Mr. Nurul Amin : What I was going to suggest is 
this. On Sunday next we have all got an engagement and it will not be a 
holiday. On that day we have got tougher meetings of the Assembly. As to the 
next Friday, that should be a holiday because next Sunday is a working day. 
We may be able to sit on Friday, the 13th October. 


Mr. M. A. Khuhro: We should sit up to 8-30 P.M. on Friday. 


Begum Jahan Ara Shah Nawaz: We are quite prepared to sit until 
midnight, if necessary. We should work as one works when one is serious to 
do something. In order to expedite the.Constitution we should be able to put 
in as many hours of work as possible and finish this work. 


Mr. M. A. Khuhro: We should sit even after dinner. 


‘Mr. President : The house stands adjourned till 5 p.m. on Friday next. 


re re Ome 


The Assembly then adjourned till Five of the Clock, in the Evening, on 
Friday, the 6th October, 1950. 
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